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To the Righe Honorable the Lords of the Comps _— His As 
| 6 Honorable ak Council for the affairs of Jerſe 7 and n 


6 Mr =o 


wit-1 abr 


ft «@ + 


29 Majelly's 8 cath NIGER] in the faid iſland 2 
on the one, part, and James Hemery eſquite one of the Jurats of the Royal 
Court of the ſaid iſland and John Dumaresq eſquite conſtable of the parish-of 
St. Peters in the ſaid iſland on the other part, conjointly ot ſeparately to pre- 

pare and lay before Vout Lordships a Statement of the mode of proceeding in 
as ſaid iſland and of going to trial in all cauſes, criminal, civil and mixed; 
containing hes they apprehend: to be the true law. of the iland from the firſt 
commencemeny of proceedings in any of che faid. caſes. to the final judgment 
thereupon had and obtained; together with what they conceive to be the crimi- 
nal law of the iſland ſpecifying the crimes enumerated and the punishments in- 


flicted upon the commiſſion of each of the ſaid crimes : and further direQing, 


that i in caſe. they should not make a return to the ſaid order conjoĩntly, that 
then they interchange the Statements by them prepared reſpectively, previous to 
the ſame being laid before the Committee; We His Majeſty's Procureur general 
and, Advocate general in the ſaid iſland, offer. to Your Lordships the following 
Statement as zequired, which we have r with the 2 | 
elquire and John Dumaresq eſquire as directed. | 


We vill i u Sf es & YE Rd ERASE by tne 
down what we conceive to be the SINN of the an the rr 
ments thereby | Inflidted; „ $99 1191 | 
9. $9720 147] yo 51145145 20 x { 

The cuſtom of . as ĩt t exiſted wh = Sint ty Swen that datchy; 
and as it is handed to us by the oldeſt commentators Rouille and Terrien, is the 
original authority for the laws of this iſland; we shall therefore begin by ſtating 


1 ; 


what we find to be declared by theſe authors in reſpect to crimes. Rouillé in 
tze 67. chapter of his book ſtiled the Grand Coũtumier, where he treats of que- 


celles, that is of aRions, divides actions into GP and criminal, * fays, 


197701 


. — 


(4) 
” the Griple 3 is | that which ought to be determined by Gmple law, the criminal 


is that which is determined by law appariſſant, and is called criminal becauſe 


it ariſes from ſuch crimes for which one may and ought to loſe life or mem- 


„ber. » (a) He continues and deſcribes thoſe caſes which are criminal, which he 
| lays down as follows, viz. » Murder, homicide, maihem, forfeiture of ſecurities 


=> to keep the peace, rape or the violent deflowering of women, robbery, affaults 
» of the plow, aſſault upon the houſe or poſſeſſion of the perſon aſſailed and 
» treaſon, „ (b) adding that » all theſe ſorts of actions are called felonies. (e) And 

in chapter 87, where he makes the diſtinction between the ſimple law and law 


| * he ſays, » ſimple action touching the poſſeſſion is that which is de- 


» termined by ſimple law, action appariſſant by trial of recognoiſſant, or by 
battle, or by the inqueſt of the country which is called recognoiſſant. „(d) And 


Tertien book the 12. ch. 1. where he explains in his annotations what ſimple 


law is, ſays -» that is by witneſſes of the fact or by wager of law; (e) and 


again Rouillé ch. 123. de deſrene, wager of law, ſays. » A wager of law is by 
= che oath of the en that ys his law . oath of two more. > f) | 


7 


3. 10 tide theſe i in the order the commentator ths placed them, we come firſt to 


| —_ on _— crime ai err u or the wilful killing of any ſubject whar- 


— 
PR. * 


$17 1 123 123071 11 


0 Rouille ch. 3 de. Querelle . . 
V» La ſimple eſt celle qui doibt eſtre termince per c fimple loy. La criminel eft celle qui 


| » eſt rermin&e par loy appariſſant, & eſt appellee criminel pour ce y_= elle eee de tel crime 
» de qooy len doibr & 1 80 . vie ou' membre. » 


ibid. 4 27 $2 ag Ce ati war ae 
» n y a quereiſe de meurdre, d'bomicide 8e de mebaing, desrenes guides: de A | 
» lement de femmes à force, de roberie, d'affault de l — eee ou en * oo 


» ſeſſion a eil qui fut affailly, & de trahiſon. e n 
MON » Er toutes telles manieres de ſuytes ſong pee de —_ ; 


0 Rouillé ch. 87. de Querelle de poleſſion, lett. Kc; 8 * | 
» Len appelle ſimple querelle de poſſeſſion qui eſt terminée par Simple loy⸗ rere ap 1 
» riſſant eſt celle qui eſt termine par loi de r ou | Jar bataille ou par 1 


v qui len appelle recognoiſſant. vͤ̃ͥͥ̃ | EIT oH lo ma, [F< 


BS. Ferrien liv, 12 ch. 17. Annot. ſar la ſimple 1. j-4 £4209 | brief 2. 
v» C'eſt a dire par témoignage de certain ou par * = 


C Ft) Rovills ch. 123. de deſtene. N 
» Une deſrede elt fade par le barre a x celuy qui le deſcene . per le ſerment a de 
2 aulires. » enn 1 I 10 4 25 4 
*J 3 | - ſoevert 


1 50 

foever 1 Polished dich dench in this (fund, which meaſure of juſtice we conceive 
to derive from. the aforementioned authority, which ſeems further elucidated and 
explained by Rouillé in ch. 68, of proſecutions for murder, where he ſays. ig 
his annotations upon the text, letter R. « Item it myſt be obſerved that when 
» one of the combatants is overcome by ſurrendering himſelf os by death, 
» he ought to be ſem to the gallows, and to be punished as convicted of 

» the fact. (g) This mode of ſending to the gallows-the champion ſlain was 
— conceived to annex infamy to his crime. We find. by a great number of 
adjuged caſes that death has always been the punishment in the iſland for the 
crime of murder, whether the crime 1s Seb 1 means of weapons, poiſon 


Or ann 


Houicibx. or the killing of another without malice is not ack with 
death, but with ſuch other punishment as the circumſtances of the caſe may ren- 
der proportionate to the degree of guilt; and may be extended to perpettiat ba- 
nishment : this diſtindtion and degree of ſeverity, we hold to accord with the 
cuſtom felt quoted above, where homicide is pointed out as an offence different 
from murder, and ranked among the crimes punishabte by loſs of life or limb, 
by which it muſt be implied that the crimes againſt which theſe punishments are 
denounced shall incur the one or the other of them, according to the degree 
of guilt which may bave accompanied the action: and Terrien ſeems in his 
annotations upon murder and homicide book 12. ch. 1, to confirm. that diſtinc- 
aner ne letter E. « Some allow a difference between murder and ho- 
5 propoſe; nl homickls alben it be a general term, is undlerſtood of that which 
» happens-im-vix&y and which is done in preſent anger. > (ö) As the punishing 
by loſs of limb is long ſince diſuſed, and was ſo even at the time the commen- 
tator wiote upon the ancient cuſtom, as appears in his annotstions upon ch. 23. 
of forfeitures letter A. where he ſays « for the expoſition of this queſtion one 
» mul take notice that anciently it was ufuat to inflit on an n 


2 8 1 tis — 


—_— 


— 


my Round kh. 68. ſuyte de mowids, 
' » hem len doibt ſcauoir que quand l'un des champions eſt ae par ſoy rendr ou 
» "ye mort, il doibr eſtre enuoyt au gyber & eſtte pugny comme auaint du cas. 9, 


WO. Terrien liv, 12. ch. 1. de meurdre & homicide annar, lett. E. 
» Aucuns font differance entre meurdre & homicide diſans que meutdre on meurtre ſe fait 
» ſcientement ou volontairement & de propos deliberẽ, & homicide combien que ce foit ter- 


» me general, eſt entendu de cehy qui adylem in. * & qui eſt commis de chaude cole. 5 
25 _ © cafe, 


(6); 
” caſe, à punishment equal to the crime by him committed, that is to ſay, if 
„one put out the eye of another, by the loſs of one eye &c. and this was 
=» called punishment or law, ad poenam talionis. But at this day this law is not 
„ obſerved becauſe in ſuch caſe ſeveral. punishments are left to the judgment 
= and diſcretion of juſtice according to exigency ; and ought to be by pillory, 
> long impriſonment and heavy fine to the King and to the Party. » (i) It will 
not appear strange that the laſt mode is now followed that is of punishing by 
banishment, impriſonment or fine Ig to the nature of che offence and the 


_ iow gale: 


= 5 this diſtindion hn a and homicide has not .at all times 
been rightly underſtood or allowed in this iſland; and towards the end of the 
laſt century, it was repreſented to the King in Council, that no proper diſtinc- 
tion was made of the_crimes of wilful murder, manſlaughter and chance medley; 
upon which it was regulated by — Orders from the Council board, that in the 
caſes of homicide where by the evidences no premeditated malice appeared, the 
Court should tranſmit a ſtare thereof to the King i in Council for His Majelly's 


3 to be thereon _ ON 


MAI H E M, 


This crime, agreable with the foregoing explanation inſtead of being punisbed 
by the loſs of member for member as anciently it was, would now be punished 


by fine and impriſonment with damages to the party injured proportionate to the 
degree of guilt attending the action, and the conſequences of the hurt received; 


and where it was very atrocious corporal nn 
| | Forkinre of ſeriry to keep the peace by Rovill, u kana, 


| * C ( 


0 Rouillé ch. 23. de | Forfaitures, lett. A. annot. 
» Pour la declaration de ceſte queſtion len doibt ſcauoir que anciennement Fes ſouloit uſer 


» de punir vng malfaicteur en tel cas, de peine ſemblable au meffaict quil auoit fait. Ceſt 
>» aſſauoit ſe aulcun creuoit vng il a vng aultre on luy creuoit vng il &c. & appelloit on 

v celle peine ou loy ad pœnam talionis. Mais len ne vu point pour le preſit de celle loy, 
» car pluſieurs punirions, demeurent en tel cas en la raiſon & direction de juſtice ſelon lexi- 
v gence des cas, & ſemble quil debueroir eſtre pillorie ou puny par longue priſon & par 
* grande amende de juſtice & a partie, » 


@) 15th march 1689. 25th march 169). 23d june 1698, - - . - 6353 
7 CT ; . As 


\ 


80 . — 22 — * 
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| (990. 
As this ſecurity confified anciendly: in the ſolemn aſſutance given in Court on 
dath to keep the peace, and neither do, nor procute to be done hurt to the 
complainant his family or poſſeſſion the violation of ſuch aſſurances was conſi- 
dered in the eye of the law as meriting exemplary punishment: but at this day 
as this ſecurity is given upon pain of a pecuniary fine, the infringement would 
now go to the forfeiture of the recognizance, and to ſuch further reſtraint upon 
the delinquent or punishment as the nature and evil tendency ofthe repeated 
violence and wrong offered might authoriſe. Rouille upon this head chap. 72; 
letter. B lays down. « And therefore one muſt obſerve that forfeiture of ſecuri= 
„ ties in the manner they are taken in lay Court, is an aſſurance which i is made 
» by the corporal oath, that he who gives them shall not do hurt by himſelf or 
» Others to the perſon to whom given nor to his. » () 


Rape, deſcribed by Rouille to be the viola defowering of women. E: 


| This is conſidered in the island as a a capital crime and mae wich þ deaths 
and is by Rouille above cited ranked with, the crimes punished by the loſs of 
life or limb; and Terrien holds that the civil laws C. de rapto. virg. & alior. 
mulier : honeſta. is followed, when the violence is not ee women who be- 
ſore bad * themſelves. (m) 


ROBBER Y, 


Whether it be the taking from a perſon by violins difii the high way, or 
from his houſe, is punishable with death, by the cuſtom firſt above cited; which 
ſeems further confirmed in ſeveral other parts of the Couſtumier, and am 
others in the firſt chapt. of Rouille, de droict, where he ſays. « Sometimes Juſtice 
is defined a ſatisfaction for the wrong done to any, as it is ſaid, this has had 
» juſtice of him by whom he was robbed, when he has been hangen. And in 


* 


_ * 


—_— 


— 
— a ” 


_— oo 


OR. ch. 72. lett. B. De ſuyte de treues frainctes. 
» Et i doibt len ſcauoic que treues fi comme on les prent en Cour laye eſt vng - 


„ ment qui eſt faict par la foy du Mey Ga. 
» les ſiens a celuy a W donne ne aux ſiens. » 


() Tercien liv. 12, ch. 14. de Rapt. 


(=) Rouillé ch. 1. de Droict. 


» Aulcunes fois appelle Jen dtoict ſatisfaction du tort faift a aulcuo, 6 comme | len dia ee 
. qui le roba quand il 8 eſte pendu. 2 


(89) | 

« chapr: 21 du Due; where it is laid down lett. B. And therefore ought he to 

» nquirs'by the Baillys and to put in priſon the thieves, the robbers, thoſe guilty 

of arson, homicide and thoſe who violently deflower women, thoſe guilty of 
+ maiem and the other malefactors, and who are of old fame, until they have 


eee rb 
. ASSAULT. OF. THE PLOUGH, 


"This ele by Rouills among the crimes punishable with the loſs of life or 
ſimb, would be deemed punishable by fine. and perhaps impriſonment according 
to the guiſe © the action bore, bur not capitally, except it was accompanied vith 


robbery: n 


ASSAULT on. the houſe, or paſſion of the perſon aſſaulted. 


This ink be punished with more or leſs ſeverity according to a ef- 
pefs of the offence, at the diſcretion of the Court, except ſuch an aſſault amoun- 
ted to rabbery, burglacy or arson, in which cafes the criminal might be puniſ- 
bad with death; Rouille in the th chapt, de juſticier fays thus er the Baitly is 
called the juſticier of the land who is appointed by the Prince or by the Duke 
„ and has power of exerciſing juſtice and judging the people ſubmitted to him, 
» for he is appointed to keep the peace, to decide quarels, to deſtroy the thieves 
» murderers and houſe-burners, and other evil doers. (p) And again upon the cry 
of haro chap. 54, he gives the text as fottows ce Becauſe it ought not to be 
» Cried, but in criminal caſes, as in that of, fice, larceny or homicide, or for fome 
„ other apparent danger, » (q) And Ternien in book . chap 5. ths the ne 


2 wards as. Rouillé in 2 + cp 


kate 4 $4644 > 4s L444. 


(e) R. ch. 1%, Du Dues len- B. | | | 
v Et pour. ce doibt il faire enquetir par tes Beillifs. & mettre en priſon les derens k ros 


» beurs les ardeurs les homicides, & ceulx qui deſpucellent les vierges a force, les mehaigneurs 


v "tes zufrren matfafcteurs, & ceutx ee ee ——̃— 
» recu leur ſoulde. » 


0 R. ch. 4. lettre B. 
n Ainſy eſt sppellé te Beilfy Juſticier 4 er gud eſt eftably par le Prince ou par le Duc, 


» & a pouuoir de juſtice & de faire droi@ au -peuple qui-eſt ſubmis @ lay, car it eſt eſtably 
» pour garder la paix, pour terminer les querelles, pour deficuice, les. larrons les homicides les 


» ardeurs & les autres malfaicteurs. „ 


— TY a A341 bn th at Ls. Mo. Mt. Mt. * * „ 


(q) R. ch. 54. de Haro. lett. A. | 
„ Car i} ne doibe-eſtte. erye fors pour cauſe criminelle, fi comme your feu pour larcin on 


» pour. 3 ou pour aultre — peril; 3 _ 
TREASON, 


| (9) 
T RE A S O N, 
As the cognizance of this crime is ſpecially reſerved to the King in his council. 
by the conſtitutions of King John r, as well as 1 ſeveral ſubſequent charters; we 


shall not enter further upon this crime. + 


A RS ON, 


This crime ranked alſo in the number of thoſe punis hable by loſs of life or limb; 
is punishable with death in the iſland, which agrees further with the cuſtom ay 
delivered by the ſaid commentator Rouille,in the 4th chapt. quoted aboye letter 
P. and in the 12th chap, he further ſays ſpeaking of the Duke, and therefore 
it appertains unto him to keep the land in peace, and to govern the people by 
the rod of juſtice, and to terminate all contentions loyally : and to that end he 
ought to inquire by the Baillifs and to put in priſon the thieves, robbers, houſe- | 
burners, murderers, thoſe » who violently deflower women, thoſe guilty of mai- 
„ hem, and other malefactots, and thoſe who are of ill fame untill they have 
received their dessetts, ſo that the people under his government be in peace. /s); 
And again ch. 54 of haro, he ſays, it ought to be only in caſes of fire, larceny- 
or homicide or for ſome other apparent danger; and further in another place 
ch. 69. de jureurs of jurors, thus ought it to be done about thoſe who by 
» common ſame are blamed for homicide, arson, for latceny or for any other 
» crime _ which no one © appears to accuſe them, > (0 And N 8 N 


— 


—C — 


O Art. 5. 

» tpft-duodecim ( ſciticet jurati) in qualiber-infull; in +bſentih n eum 
» juſticiariis cum ad partes illas venerint, debent judicare de omnibus caſibus in diQ4 infſala 
» qualiter cuaque emergentibus,  exceptis capbus nimis arduisy- ut fi quis pens convictus fuerit 
» 2 fidelitate Domini Regis tanquam proditor receſſifſe, » | : 


'O 'Roville eh. 12. du Duc, : 

» Et pour celuy appartient a garder la paix du pays & a PEN le peuple par la verge 
» de juſtice, & finer tous les contends par loyaulte, & pour ce doibr il faire enquetir par les 
» Baillifs & mettre en priſon les larrons les robeurs, les ardeurs les homicides, ceulx qui deſ- 
v pucellent les vierges a force, les mehaigneurs & les aultres malfaicteurs, & ceulx qui ſont 
» de "mitivaiſe renommee tant quiits en ayent regeu leurs ſouldes, Si . le pevple quil 4 
» a gouuerner puiſſe eſtre tenu en paix. » 


0 Rouillé ch. 69. de Jureurs. lettre D. 
„ Ainſy doibt 16 faire de cenbr qui ſont —— blame: d'homicide, v_y de larcin 


» ou davlcun aultre crime de quoy il neſt auleun qui les ſuyve. 


| chapt, 


: (10) 
chap. 5. de juſticier and in book 12, chapter 2. du Bailly, delivers the cuſtom 
hereupon in the ſame words. 


EA N N 1 


Terrien upon this crime book 12. chapter 20 de larcin, ſays, « ſometimes 
Juſtice is defined to be the punishment appointed for a man's deſerts, as it may 
be ſaid, I ſaw juſtice done upon a thief that I ſaw hanged. » And by way of 
=» comment he adds from this text many have inferred that the punishment of 
» thieves by the cuſtom is hanging, albeit this rigor is not shewn for the firſt 
„ and ſecond offence in ſimple larceny; for the firſt time the thief is only whip- 
» ped, for the ſecond, beſides being whipped, he has one ear cut off, or is bran- 
„ ded on the shoulder as a rogue with banishment, or interdiction, and for the 
„ third offence he is condemned to be hanged as incorrigible : but if the larce- 
= ny is conſiderable or heinous, it may be, the firſt time, punished with death, » 
„(u) Rouille in chap. 1 de droi& ſays « ſometimes juſtice is called the reward 
„ which one has for his deſert, as it may be ſaid of a thief who is hanged, 
„ this has indeed had his due. » (% Larceny is punished in this iſland with that 
meaſure of juſtice which by Rouille and Terrien appears to be authoriſed by 
the cuſtom of Normandy, and the degree of punishment not only depends upon 
the value or importance of the thing ſtolen, but alſo upon the circumſtances of 
violence and ' guilt which accompany the action; which ſeems deducible from 
that diſtinction made by the Couſtumier between ſimple larceny, and the other 
kind ſtiled as conſiderable and heinous larceny; and therefore ſimple larceny is 
punished in the iſland for the firſt time by whipping, for the ſecond beſides whip- 


— — a * 
— 


(% Terrien liv. 12, ch. 20. 
V Aulcunes fois appelle len juſtice la peine qui eſt enjointe a aucun, pour ſa deſſerte, fi 


v comme l'en dit, je vy faire la juſtice du Roy d'un larron que je vy pendre. 

Annot. » De ce texte pluſieurs ont inferé que la peine due aux larrons par la Couſtume 
v eſt deſtre pendu. Toutes fois telle rigueur n'eſt obſery&e pour la premiere & ſeconde fois en 
v ſimple larcin : car pour la premiere fois le larron eſt tant ſeulement fouetté pour la ſeconde, 
» outre la peine du fouet, on luy couppe une oreille ou eſt fleſtry & marque de la marque aux 
v larrons avec baniflement ou interdiction, & pour la tierce fois eſt condamné a eſtre pendu 
» comme incorrigible : mais ſi le larcin eſt notable & qualiſe il peut eſtre puny de peine de 


2 mort pour la premiere fois, » 


() Roville ch, 1. de Droid, lett. B. 
„ Aulcunes fois appelle len droict le loyer que <a a pour fu tft fi comme len dict 


» du larron qui eſt pendu cil a bien en ſon droidt, » os . 
ping 


(1) 
ping the offender is branded or banished and ſometimes both according to the 
guilt, and for the third time would be punishable with death: and larceny if 
conſiderable or: heinous (notable ou qualifie) that is when it is of a thing of 
value, and committed with violence as breaking, or committed by a ſervant, ie 
may incur. capital punishment for the ſirſt offence. 


Sheep ſtealing, or ſtealing any domeſtic animal is punished as ſimple — 
only; and other offences not amounting to larceny, but which are conſideted 
as treſpaſſes upon the freehold or poſſeſſion are not punished corporally, but 
with fine or impriſonment, or both, according to the circumſtance of the caſe 
as it ſeems to be regulated for aſſaults of the plough, or on the houſe or poſ- 
ſeſſion of the perſon aſſailed, and as it is more particularly expreſſed. in Rouills 
chap. 6 de juſticement letter P. in theſe words « for wrong committed in woods, 
= warrens or waters under prohibition, or in corn or meadows, or for ſuch ſore 
» of wrongs; the evil-dgers may be detained and arreſted by the lords in whoſe 
» fiefs they commit ſuch wrongs if they are taken in the fact; and thus may 


be kept until they have given ſecurity to reſtore the damage, and to \ Pay the 
» fine where it ought to be impoſed. » » (4) _- 


F O Re GER Y;-- 
| Roville chapt. 24. of forſzirures in his annotations letter A ſays, « « for if 

man had forged a deed, he would have his right hand cut off. (y) And png 
nuing to define thoſe crimes which incur the forfeiture of goods, and to diſtin- 
guish thoſe: which being capital, carry ſuch forfeiture, from thoſe not capital, 
be obſerves (as cited before under letter I. that the ancient meaſure of juſtice in 
punish ing with the loſs of member be no longer in uſe, the punishment 
was become the pillory impriſonment, or heavy fine according to the cix- 


cumſtances of the caſe, at the diſcretion of juſtice : and in this iſland the F 
ment of een is by pillory. | 


* 


— 


( Rouilié ch. 6. de Juſticement, lett. P. 


» Pour forfaift de boys du de garennes ou de eaux defendues ou de blez ou de prez ou 
v pour telles manifres de forfaicts peuent les malfaicteurs eſtre detenus & arreſtea por les 
v ſeigneurs en quels fiefs ils font tels fotfaicts, pour tant quils ſoyent pris a present meffaict, 


» & 6 peuent eſtre retenus tant quils ayent donne pleges ou namps de reſtaurer le dommage 
» & de payer lamende la ou elle doibt eſtre leuée. » 


„O Royills, ch. 23. annot, ſett. K. 
r ſe ung bomme avoit flit une faulſe _ Kc. il auroit 1 polag coupé. „ 


a : PERJURY, 


en) 


- This; J a8 . kind of aug and FRE of 3 highly injurious 
1 ſociety, is punished as the preceeding offence : other frauds, ſuch as are cheats 
of various ſorts, are punishable by fine and impriſonment at the diſcretion of the 


2 according to the circumſtances of each caſe. | 


Selling by falſe weights or meaſures, or with weights or meaſures not x marked 
or vr ſtampt by the viſcouor or Sheriff, 


Foce upon this head chapt. 16th. of 8 letter A. ws down the cuſ- 
tom in theſe words, « the whole power and direction of the meaſures and weights 
of Normandy is in the Duke, for he may alter and amend them, and where- 
» ſqever his ſergeants shall find them falſe, they ought to ſeize them, and if 
> they prove falſe, they should break them, and take to priſon the perſons uſing 
„them until they have made amends therefore, according to their miſdoing : 
» And this is to be underſtood of the meaſures of liquor and of corn, of cloths 
and of weights. (7) And further upon the letter D. » And thoſe that uſe them 
„ate to be accounted falſifyers, and ought therefore to ſuffer the punishment 
„ as for a ſpecies of larceny. » (aa) And in the annotations hereupoa he adds. 
» The text does not mean that they should upon the whole be punished as a 
« thief is punished when he is hanged, but implies that they ought to be pu- 
„ niched for the ſame by heavy fine and by impriſonment. » (bb) By this we 
take ie that though this offence in itſelf might be conſidered as a ſpecies of 
larceny, yet it was not punished corporally, but by heavy fine and impriſon - 
men: _ . ene the R _ not to excels — rmeaſure 


- £23177 
_ 


— 
* * 
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| Rovill ch, 16. Ja Mfrs, e 
Toure 1a pooſte & la ſeigneurie des N & des poix be Normandie appartient au Die 


» cat * les peut changer ” en Et par tout ou ſes ſergents. les trounerent des loyaulx 


— 


. 2 
a” 


„ dre ceulx qui les ont '& 1 mener en n priſon tant quils layedt amende ſelon le meffait, & doibt 


» ce eſtre entendu des meſures de boite & de bleds, Gy ho & de poix. » - 

(% Ibid. lett. D. N 8 ; 
„ Et ceulx qui en vſent doibuent eſtre tenus a faulſonniers & doibuent en roy la peine 
» aitifi que par maniere de larcin. » 


(3b) Ibid. annot. 
» Le texte ne veult dire quils en ſoient du tout pugnis comme len pugnit un larron quand 


» ill oſt pendu, mais yeult innuer quils en doibuent eſtre pugnis par gtande amende & par priſon. » 


(x33) | 

in the island which was tempered: according to tba ci | of each caſe. 
At this: day by a regulation confirmed. by His Majeſty: in in 1771 and 
entered in the collection of laws for the island, the ſtandard for: weights and 
meaſures is deſcribed and fixed; and perſons ſubjected to have thoſe they ſell by, 
ſtampt by the Viſcount under a of ten livres, about twelve shillings and ſix 
pence; (cc) it would ſeem by this regulation that offenders whether in ſelling 
by weights or meaſures short of the ſtandards, or by thoſe in themſelves rrue, 

bur wanting the neceſſary ſtamp, are ſubje& to the above fine only; though it 
is conceived that the regulation was intended by this moderate penalty to pu- 
nish the want of the ſtamp, and to bring weights & meafures under that exa- 
mination in order to be approved, which would in a great meaſure prevent fraud; 
and not to change the ancient 'cultom as to the meaſure of juſtice againſt the 
fraud itſelf, in "_ caſes n more 1 than in others, | | ks 


4 D U 1 T E KY, 


By PR 4 of the Royal Commillicnms under ets Elizabeth 4 34 
april 1591. Article 32d, « it is provided that adultery be it man or woman 
» who shall be thereof convicted, shall be impriſoned for the ſpace of tee 
» weeks, and during that time shall be publickly punished in the marker-place, 
- by being put in the ſtocks from nine of the clock in the morning to three 
» in the afternoon, and shall afterwards be whipped to the effuſion: o& blood; 
provided nevertheleſs that if it should happen to any of the members of the 
» States or any other perſon of reputation, it shall reſt in the power and diſ- + 


- cretion of juſtice to commute the corporal punishment i into 'a pecuniary fine, | 


„ which shall amount to the value of one year's income of ſuch- à perſon 
„ payable in two different years by equal portions: and for as much as ſeveral 
„ have gone unpunished for want of due order having been obſerved in the con- 
» victing of them, it is ordered that from henceforth when any perſon shall 
= be legally accuſed, and not having been taken in the fact, shall not copſeſs, 
» ſuch perſon shall be formally indicted according to the uſual form of Endi- 
» cements; that if thereby found guilty he doth ſubmit for his acquittal upon 
» a lawful Enqufte of 24 man: or otherwiſe he shall ſuffer cloſe impriſonment 
» for the full ſpace of fix months. And as to fornicators they shall be puni- 
» hed by the ſtocks on ſeveral marker days or by fine at the diſcretion of the 
” Bailly and Bern ſave W = in pus to ſuch lewd women as shall 


— C 9 rome? — ww 26.44 4 Bo. GT +4 


0 Colledlion of laws confirmed 1771 march 28, title Meſures & reid. OY | 
D be 


| C24). 
s be teputed public ſtrumpete, or who have been before puniched, who shall 
F Kö oa 
r * wu 4 | b. 43 U -im esu 
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BIGAMY. o F O Li A MY, 
4 
This crime is held to be punished —_ death when without excuſe; but we 


: do not find that any thing preciſe is laid down in the Couſtumier upon the ſub- 


ject of theſe offences; ſome of the new commentators upon the reformed Cuſ- 
tom of Normandy Viz, Basnage, Godfroy & Daviron report chat poligamy is 2 


fore of adultery, and that bigamy was anciently punished. by whipping, but that 


ſince, that crime was punished with death, (ee) but as we know not any inſtance 
of this crime having been punished we can only remark that thoſe practitioners 


who have gone before us, and whoſe manuſcripts are held in the firſt eſtimation 
"have conſidered it a capital offence, except ſome Eauſe and degree of ignorance 

could be urged in excuſe; this opinion may indeed be founded on what the au- 
| thors on the reformed ot new Cuſtom of Normandy, report to be ptacticed in 


their time, ſtengthened by the ſtatute of 1. James 1. which makes it felony & 


= q 
| eat . 


I.N ©; E ST; 
as cede is dee Sas, of bwaen brother & ſiſter, is Likewiſe held 


Rn with death; the ſame commentators laſt quoted report it to be 


ſo punished in the latter caſe. () And this opinion ſeems further ſupported by 
holy writ, finding in Leviticus, that unlawful marriages and unlawful luſts were 
condemned as abominations, and that whoſoever is guilty of them is ſentenced 


eee eee he mens non; Gio the 


— i 
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7 or. Royal Come No Art. 32. 


(er) Bacn. God. & Davir. de juriſdiction page 37. | 
V La poligamie eſt une eſpece d'adultère: les bigames étoient * 8 5 foutt avec 


„ deux quenouilles a leurs coter, mais a prFlenc,o on les chatie du degnier ſupplice. „ 


wid, page 36. dow! 4 
» Linceſte eſt plus grand ou os petit ſelon 4 prozimics des coupable, nous Po ayons od 


de notre age punt eapitallement. s 


0 Levi, ch. 18. v. 6. to 22, 


. * - 4 « ® * 14 - * 1 ” > 
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KA * 
of . 
% 


„ g-4 
. this eine cham ld 36 be puuikdably by 
the ſtocks, and whipping on three days repeatedly; but this might be conſidered 


c I 
of affinity. | 


<D O D 'O M v. 


Whether with man or beaſt is alſo held as à capital crime, which likewiſe js 

ren with the opinĩon of theſe laſt commentators; (ii) and which crime we 
find expreſsly forbidden in the ſame / chapter of Levicicus v. 22. & 23. But 
though we find inſtances of accuſations and yrs for this ION we * 
of none, of conviction and panishment. „ 


- 
o 
"Ty 
„ 15: 
„ . 


RECEIVERS OF FELONS AND cox uch or. THEIR. ore 


Rouille upon this ſubjeck chapt. 80. ſays » and if they are found guiley they 
's are to forfeit all their chartels at the will of the Duke or the Bailly, and 
„ if they have no chattels they are to be punished by long impriſonment. (079) 
» And by an ancient Order from the Council, » acceſſaries in crimes of mur- 
„ der or who in felonies after the crime is committed shall favor and receive 
» the principals before their conviction; and all ſuch who shall convey felons 
„ out of the island, or favor their eſcape after proclamation made for their 
» apprehenſion; and thoſe who shall break priſon and the favorets of ws _ 
» ders shall be punished by neee, () 


(S269 5 


— — 


. 21: dow. = The hn of tas wh A 


= (0 n i F; ut. 22, 


v The Dean has power to cenſure & punish inceſtuous perſons — eccleſiaſti- 


v cal laws, without prejudice to the power of the civil Magiſtrate in regard n a fe. 
» nishment, » 1 pc 


»» „ — — 


— 


þ be org tp ies je Hoi 


(&k) R. ch. 80. de Recepteurs de damnez & fuytift. ee name we.) 
» Et ſe ils-ſont trouuez: coulpables ils doibuent perdre tous leurs ee 1 la voldnts au 
» Duc on an Bally. Et ſe ils noat meubles n eſtre un Pages vero - 
* Ord, C. 1635, June lab. ATED 
themſelves 


0 


[ 


66160) 


8 ; cheniſelves or — or: orhenvile die through deſpair, oughe'to go 
to the Prince of Normandy. » (mm) This homicide, ſelf-killing if not through 
lunacy fotfeits W is de- 


nied chriſtian burial. 


USUR'ERS, 
„ Rovills Kereupon in chapt. 20. lays down the Cuſtoih in the words follow= 


ing, we shall in courſe ſpeak of the chattels of uſurers which remain unto 


the Duke according to the ancient Cuſtom of Normandy, to reſtrain thoſe.who | 


_  'Shall come hereaftet from the cupidity of uſurers. » (mn) By the whole tenor 
of this chapt. upon uſury, it was abſolutely unlawful by the Cuſtom of Nor- 
mandy to take any kind of intereſt or profit for the uſe of money or other 


things lent, without incurring the guilt of uſury by which the chattels of the 


offendet were forfeited; it would however ſeem from what Terrien obſerves upon 
this point in his comments upon book 12. chapt. 22d, (oo) that in after time 


it was not held as an offence to take reaſonable intereſt for money; and at this 


day nothing is reputed uſury bur what exceeds the lawful and current intereſt 
now "reduced to five. per cent: and uſury would now be punis hed not according 
to the ſeyerity of the law eſtablis hed by the Cuſtom, which forfeited all the of- 
fender's chattels, but by cancelling the contract that was dd dps and by 
fine W e of the . | 17 8 


=45 TIL 4 (1544 102 


ACTIONS FOR SLANDER AND: DEFAMATION, chere | dons 1 


the caſe, * 
meme en this ide in hugh 86. lenge] un down, » and in this i 


T7 LY 7 


e gn" 5 — . r 
(an) R. ch. 21. de Homicide de ſoy ntesme.”- — he” — — 

» Les chattels a ceulx qui occiſent eulx mesmes & x qu meticent excontiuntien on deſeoper: 
v doibuent eſtre au Prince de Normandie. » . . e '63 5 T* 400" 


(e Route ch. 20, de Vfariers. + 03 9454 
» Nous dirons aptès des chattels aux uſusiers qui resmainent au Duc ee 


» tume de Normandie pour reffaindre ceulx qui viedront ares de ld EY des vſuriers. v 
(oo) Terrien liv. 12. ch. 22. D uſures. & Diuſuriers. Additio. pag. 494. . 


ä 


„ Neſtoit pouttam defendu que tout creancier' ne peuſt ſans eſtre puny, ae le- 


» Sis ane fore ®.Jy Se, » cn da (rg,on-Crore bon cs Eauad en pr 
* licitement demander intereſt, » ro t war” Jy 8 


— * o 
* to 
. " . 


* 


(17) 

to be noted that if complaint is made of wrong, and the party .complained 
of confeſſes it, or is thereof convicted, juſtice ought to ſubje& him to make 
=» amends by his chattels; and likewiſe ought he to make reparation to the per- 
» ſon wronged by him. » (pp) And Tercien ſays book 12. chapt. 27. Style, 
- matters of injury by words which are not criminal ought to be purſued ac- 
> cording to the tradition of matters concerning chattels. » And in his com- 
ments thereon he further ſays, « in which neyertheleſs the judge ought not to 

5 appoint the parties to proceed by writing; but after hearing them, is to 
„ appoint them to produce their witneſſes, or to do them juſtice preſently if. 
the matter be ſo diſpoſed, and in criminal wrongs, one is to proceed extraor⸗ 
> n when the wrong is not conſeſt, as in other crimes. » (gg) *%h 
j 


L 1 2 EIL 5 18 


Being a ſpecies of injury and defamation more heinous, as manifeſting a grea⸗ 
ter degree of malice than ſlander proceeding from bare words (which laſt oh 
moſt occaſions are effects of ſudden anger and inconſiderate paſſion) are there- 


fore punished with greater ſeverity as by fine and impriſonment with damages 


to the party injured; which meaſure of juſtice we conceive to be authoriſed by 
the Cuſtom juſt . 


Beſides the foregoing crimes and offences and the punishments inflicted for 
the commiſſion of them reſpectively; many prohibitory laws are extant, many of 
them contained in the before-mentioned collection confirmed by order of His 
preſent Majeſty in Council of the 28th. march 17771, others impoſed by other 
Orders of the King in Council, or contained in acts of the Parliament of Great 
Britain in which the inhabitants of this iſland are ſpecially included, and which 


** 


PR 


—_ 


"Gp? Rouills ch. $6. de Querelle qui aid Je weſdic, lett. B. | 
v Et pour ce doibr len ſcauoir que fe plaincte eſt faicte de laidenge, & eil qui en TTY 


v telle le cognoiſt, ou il en eſt attaint la juſtice luy doibt faire greſuement amendes par le 
v chaſtel, & ſi doibt faire amende 2 celuy quil a e » 


( 44) Terrien liv. 12. ch. 27. au Style. 

„ Matieres d'injures de dict qui ne ſont criminelles ſe mainent felon les raditions 4 _s 

» tieres mobiliaires. „ 

Annot. » Eſquelles toutesfois le juge ne doit appointer les parties a eſcrire, mais apres 
» icelles ouyes les doit appointer a faire venir leurs teſmoins, ou leur faire droict ſur le champt 

v ſi le cas y eſt diſpoſe, Et en ledenge criminelle on doit = . n _ 

v elle eſt denice, ainſi quen autres crimes. ,, © | 


W 
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| (18) 
are inforced 3 in the ifland by Orders from the Council to that eſſect; and ſome 
erated by the aſſembly of the States as proviſional regulations to endure for 
the ſpace of rhree years only, except confirmed by the Royal Authority: By 
all which, pains and penalties are inflied againſt thoſe who infringe them; and 


thereunto the Court conforms upon the queſtions arifing upon the ſame. 


| Having hitherto to the utmoſt of our abilities enumerated the crimes with 
1 their punishments, we are come to ſtate to Your Lordships the mode of pro- 
| ceeding in the island, and of going to Trial in theſe caſes; we shall begin by 
| ſtating the mode of proſecution uſed in all criminal cafes affecting life or limb, 
18 vitam vel membrum tangentibus, as exprefſed in the conſtitutions of King John, 
(rr) or in others words where corporal punishment may be inflited; and in thoſe 
caſes the offenders are not admitted to bail which we hold to be conſiſtent with I 
the ſaid conſtitutions. A proſecution firſt commences upon the preſenting the | 
ofiender before the Court, which takes place, when the proper Officer of the 

Court brings a priſoner there, in order to be examined, by virtue of a prece- 

ding order or rule of the Court to attach or ſeize ſuch delinquent, upon an 

3nformation brought by the King's Procurator general, or, in his abſence by the 

Advocate general, charging the perſon with ſome criminal action; or otherwiſe 

when the Conſtable of a parish or a Centenier in his abſence takes up a perſon 

who is accuſed of a crime, or found offending, In this firſt ſtage of the pro- wy 
ceedings, the priſoner thus brought up and being before the Court, hears either 

the act or order of the Court already made upon the accuſation, or the written 

report then delivered in by either the Conflable or Centenier and containing the 

complaint and fact upon which he has been apprehended, and is then arraigned 

and the charge being thus publickly read, the priſoner, who may be aſſiſted by 

counſel, pleads thereto in the manner he thinks fit or is adviſed; and is not 

obliged to plead {imply guilty or not guilty, but is free to modify his decla- 

ration as he thinks fit, which is reduced into writing as it is delivered : his 

4 Advocate is allowed to urge in his favor thoſe reaſons he thinks of weight, be- 5 # 
Al fore the crown officers are heard in what they have to offer upon the caſe. If 

| no ſufficient grounds are shewn for the proſecution the priſoner is releaſed; if 

the charge is found to be grounded and the offence is not of a nature fo hei- 

nous as to incur a corporal punishment, he is admitted to bail, as it ſeems to 
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yy Conſtit. 12. 
» hem quod nullus debet impriſonari in caſtro niſi in caſu criminali vitam vel membrum 


- » tangenti, & hoc per judicium duodecim coronatocum juratorum, ſed in aliis liberis priſonis 
: * hoc deputatis, 2 
be 


(19) 
be the diſpoſition of the 12th article of the conflicutions under King John above 
quoted; otherwiſe he is fully committed: In the intermediate time between the 
raking up of an offender, either by means of the Officer of the Court or by 
means of the Conſtable or Centenier, and that of his being preſented to the 
Court in the way above ſpecified, the Officer who apprehends may with the pe- 
miſſion of the chief Magiſtrate put the perſon into the cuſtody of the Gaoler 
until the Court is held; and this has been praftiſed for ſome time paſt, though 
it is not of old ſtanding, in order to ſpare the Officer the trouble and charge 
of this detention. The proſecution is now to be carried on by His Majeſty's 
Procurator general or by the Advocate general in his abſence, who ſummons 
the evidence as well thoſe for the crown as thoſe which the priſoner wishes may 
be called in his behalf, and their depoſitions are taken and reduced into writing 
in open Court before the chief Magiſtrate and two Jurats at leaſt, and that in 
preſence of the priſoner, who may have any queſtions he or his counſel thinks 
proper, propoſed to the witneſſes, which as well as the anſwers thereto, ate alſo 
committed to writing; and after that, the depoſitions are read to the vitneſſes 
reſpectively and by them ſigned; on each day that the examination of witneſſes 
is continued, fresh evidence may be called both for the crown and the priſonet, 
to this end after the witneſſes brought in have depoſed, a rule is made by rhe 
Court remanding the accuſed to priſon and allowing the crown. officer the pro- 
ſecutor (d inſormer plus outre) to inform further; and this is done when he ar 
the priſoner has other witneſſes to produce, or where it appears by the depoſi- 
tions already taken that others can give information; and thoſe who have before 
depoſed, may again be brought to explain any thing that may be thought ambi- 
guous, or to recollet on what they may be preſumed to have omitted in their 
Grſt depoſitions : and on every occaſion that this inquiry is carried on, the pri- 
ſoner, previous to any other ſtep, is asked by the chief Magiſtrate, whether he 
has any thing to add, to vary or to ſuppreſs in his preceeding declaration, upon 
which his anfwer is taken down, and the alteration or addition if any, is recor- 
ded. When the evidence is cloſed the trial is proceeded in before the Endite- 
ment and the priſoner may make his defence by his counſel, who may have the 
examination of the evidence; and the Conſtable of the -parish to which the pri- 
ſoner belongs or where he reſided is called on at the inſtance of the Crown Offi- 
cer the proſecutor, with twelve of his parish officers and ſworn aſſiſtants, 
who together form this Enditement, and heating in preſence of the Court the 
evidences taken with the priſoner's declaration and his counſel in his bebalf, and 
after all, the Crown officer upon the evidence, they retire in private being atten- 
ded by the Viſcount or in his abſence by one of the Denunciators where they 
may reconſider the whole evidence committed to the attendant officer for ou 
2d revilion; 


— 


(20) 
reviſion; and having dal: their opinion upon the charge, they return into 
Court, and one by one declare to the chief Magiſtrate who is ſurrounded by the 
Jurats conſiſting of a Quorum, that is ſeven at leaſt, whether they find in their 
conſcience the priſoner rather guilty than innocent; if the majority that is ſeven 
-out of thirteen return the ;priſoner innocent, he is then acquitted, but if guilty 
he is in that caſe declared by the chief Magiſtrate to be endité criminellement, 
'criminally indited, who then calls upon him to declare if he appeals to the 
Grande Enquète, when he does not make this appeal he ſubmits to the Court, 
who then' paſſes ſentence if he makes this appeal, he is remanded to priſon in 
:jrons when the crime tends to a corporal punishment, until the day fix'd on 
for his trial by the Grande Enquete which conſiſts of 24 men, called by the 
\ *Crown officer from the parish of the priſoner and the two next parishes, eight 
out of each, from among thoſe of the firſt property, character and underſtan- 
ding, () The fame proceeding is had now as was before the Conſtable and 
Bis officers, with theſe variations, that the firſt or thoſe of the Enditement ated 
upon their oath of office without taking a ſpecial oath on the occaſion; and 
the men of the Grande Enquete have an oath then purpoſely adminiſtered, not 
being on official duty as the others : and that inſtead of a majority to condemn, 
the concurrent opinion of twenty out of the twenty four is required to find the 
Priſoner guilty; without which he ſtands acquitted and is that moment inlarged 
-out of impriſonment : againſt theſe men of the Enquere and likewiſe againſt 
thoſe of the Enditement, rhe priſoner may make exception, which if allowed 
to be founded, are admitted, and the perſons challenged are ſtruck out of the 
-Enquete. Rouillé in chapt. 68 of proſecution for murder, letter L. lays down 
If no one appears to proſecute, or to make appeal of murder, and any one 
„ is commonly blamed for the ſame, he ought to be arreſted by juſtice, and 
put in priſon for a year and a day with short diet, if he does not within 
is that ſpace offer to ſubmit to the Inqueſt of the country; and if be wit Tub» 
mit to it juſtice ought to provide therein, and cauſe to be ſummoned thoſe 
„who shall nee to know ſomething of the murder, of whatſoever place 


— 
— 
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- (65) Orders of 6 Bot Comiſs**, 3d april 5. art. 33. | 
„ Item to the end that ali criminel Enqueſtes may the rather be furnished with ge of 


„ diſcretion & free of partiality, for the furtherance of juſtice, it is provided that the num- 
2 ber of them (which by law is directed to conſiſt of 24 men) shall be indifferently taken by 
„„ the King's Officers as heretofore, within the three next parishes, adjoining to that wherein 
„ the” accuſed has reſided, or where he is beſt known, in which Enqueſte none shall be ad- 
„ mitted, except only thoſe that are of reputation & that enjoy in real Eſtate the value clearly 


ws of three-Quarters of annual wheat rent at the leaſt, ,, | 
they 


4 


(21) 
„ thiy tidy be, and Wet Wey Ges Gh U ben and Ungetees wier hin. 
» ing wherefore they are thus ordered by juſtice, to the end the friends of the 
= priſoner may not divert or corrupt them, nor do ar ſay any thing either by 
>» intreaty or bribe, or in any other unlawful way, which may hinder or delay 
„ juſtice from being done and accomplished. > (tit) ibid: letter M. This En- 
» quefte ought to be by 24 lawful men at leaft that be not ſuſpecbed of favor 
» or hatred. » (uu) Letter O. « The Bailly is to take them ſecretly before ſour 
„knights, and ask of each apart what he knows of the life of the perſon ac« 
„ cuſed and of his deeds, and what he thinks thereof, when he has Heard each 
apart, the accuſed is to be brought forward, and ought he to be asked, if 
"be en chiflenge-dny oF th" tvs, who" mn all be ven ce 8. 
» cliallenges any one reaſonably, any thing he shall ſay ought not to prejudice 
» him : then the jurors shall be called upon in common, and what they have 
„returned shall be recorded by juſtice to the accuſed, and they ought to con- 
» firm that fo they have returned: and thereupon judgment is to paſs by the 
„advice and opinion of the Court's aſſiſtants, and what shall be judged oughe 
„to be accomplished without delay; and what 20 of them shall in be kept 
„without contradiction. » (ww) 


7 WV 


_— N _ 


(ei) Rouile ch. 68. 2 ſuyte de meurdre lett. L. 

K Se aulcun neſt qui face ſuyte ne clameur de meurdre & e en eſt bleſs commu- 
„ nement il doibt eſtre arreſte par la juſtice, & mis en priſon juſqua 1 ung an & ung jour, a 
„ peu de manger & de boire, s'il noffre dedans ce a ſouſtenir Tenqueſte du pays Et il Ta 

„ veult ſoutenir, la juſtice y doibt pouruoir, & faire ſemondre ceulx quelle cuydera qui ſachent 
„ aucune choſe du meurdre, de quelque lieu quils ſoient; & quis viennent ſouduinnement 

„ & deſpourueument ſans, ſcauoir pourquoi ils ſont ainſy mandés par juſtice, pour & afin que 
„ les amis de cil qui eſt en priſon ne les divertiſſent corrumpent ne faunt ou depent aul- 
„„ cune choſe, ſoir par priere ou par quelconque autre moyen illicite qui puiſſe emptcher ne 
3» retarder que juſtice ne ſoit faite & — * | 


(uu) Rouillé ch. 68. lett. M. 
„ Telle enqueſte doibr eftre faite par vingt & quatre loyaux hommes au moins, qui ne 
3» ſoient pas ſoupeconncux par amour ne par haine. ,, 


(ww) Ibid. lett. O. 
3 Le Bailly les doibt prendre ſecretement Honea quatre chevalliers & demander 2 chaſcun 
* par ſoy ce quil ſcet de la vie a cil qui eſt accuſe, & de ſes faicts & ce quil en croit, OQaund 
„ if aura ouy chacun par ſoy, eil qui eſt accuſe doibt eſtre amene avant, & luy doibr on 
” 1 demniter sil veult ſaonner auſcuns des juteurs qui tous luy doibyent eftre montrez fil en 
» ſaonne aulcun raiſonnablement, choſe quil dye ne luy peut nuyre, lors ſeront les jureurs 
„ appellez en commun ce quils auront dict ſera records par la juftice a ceſuy qui eſt accuſe. 
Et ils doibuent recognoiſtre que ainſi ont il jure, Et ſur ce doibt maintenant jugement eſtre 


* 


(22) 

- This mode of proceeding is long ſince uſed in the proſecution of crimes ten- 
Kong to à Kapital or to a corporal punis hment, except the offender freely and 
voluntarily confeſſes his guilt, in which caſe the Contt hath uſed to proceed to 
give ſentence, without farther inquiry or formality; and. this we conceive is not 
repugnant.with the cuſtom, of Normandy laid down by Rouille in chapt. 4. de 
juſticier where is found letter G. « The malefactors which common fame or 
= the- evidence of creditable witneſſes, pronounce guilty ought to be apprehended 
„ and put in priſon, without adhering to the form of right, and after by ſen- 
>» tence to be treated. » () The ſame Rouille in chapt. 23 of forfeityres ſays 
« if any one confeſſes  publickly the crime for which he is proſecuted, he him- 
* ſelf ſpeaks his judgment and condemnation. - And in the annotations thereon. 
„But it means, that by this his confeſſion, . he is condemned by the ſentence 
» of the judge, without judgment of knights, » (0) And Terrien upon this re- 
Ports. the Cuſtom in the ſame words book 12. ch. 41, de juſticier, and this laſt 
again in the chapt. of Forfeitures, gives the Cuſtom as follows. « No one is 
„ to be condemned without trial, if he is not taken in the fact of homicide, 
>» or larceny or of any other crime, in preſence of ſuch perſons as ought to be 
» credited thereon. And in this caſe his deeds openly give judgment againſt 
» him, » And in his annotations on the ſame he further ſays, » this Cuſtom does 
=» not mean that the ſentence of the judge is not neceſſary to condemn a man 
„taken in the actual fact: but that the form at that time obſerved in judging 
» malefaQors is not necessary to be kept. 2 In former times in this iſland che 


— 
—— 


— 


7 „ fait par laduis & opinion des affiſtants de la Court, Et ce qui ſera juge doibt eſtre ac- 
„ comply ſans delay. Et ce que les vingt diront ſoit gardé ſans conttedit. „ 


(a) Rouillé ch. 4. de Juſticier lett. G. 
„ Les malfaicteurs leſquels la commune renommee ou le teſmoignage de gens dignes de foy + 
„ nonce coulpables doibuent eſtre arreſte & mis en priſon, ordre de droict neſtant attendu. 


3» Et en apres par jugement doibuent eſtre traictez. „ 


(6) R. de Forfeitures ch, 23. lett. E. | 
„ Si aulcun recognoiſt en commun le crime dont il eſt ſuy, lay meſme ce juge & damne, ”» 
Aux annotations ,, Et nentend pas qu'il ſe juge luy meſme, mais il entend que moyennant 
»» fa confeſſion il eſt condamne par la ſentence du juge ſans jugement de cheyaliers, „ 


(e) Terrien liv. 12. ch. 31. de Forfaicteurs. 

„ Nul ne doit eſtre damné ſans jugement, fil neſt prins a 5 forfaict, d'homicide ou 
3s larcin ou dautre crime, par deuant telles gens qui en doyuent eſtre creus. En ce cas ſes 
„ cxuyres font apertement jugement contre luy. „ Annot, « Ceſte couſtume ne veut pas dire 
»» que la ſentence du juge ne ſoit neceſſaite a condamner un homme prins a preſent meffaict: 
„ mais bien que la forme obſerufe de ce temps Ia au jugement des malfaicteurs neſt neceſ- 


” faire deſtre gardée. ” 12 | 


(23) 
Cover upon the ſtenghth of this law proceeded. to give ſentence, without Endite- 
ment or Grande Enquete, as well in the caſe where the priſoner freely confeſſed 
his guilt, as where two or more credible witneſſes proved it. upon him; but in 


the latter caſe for a conſiderable time paſt recourſe is had to an Eoditemens 
and Enquete. 6 


10 wixe caſes, whether in ations upon the "ooh for 1 or for W 3ojus 
ries, as are treſpaſſes frauds or wrongs. of ſuch a tendency, or in other actions 
founded on ſome prohibitory law, where a fine to the Crown and damages to 
the party injured may be adjuged, or where impriſonment may be inflicted; the 
formality of, an Enditement and an Enquete is not obſerved, except the caſe ap- 
peared very ſpecial, of which very few inſtances are to be found : but theſe kind 
of actions are proſecuted, that is, that which is founded upon a prohibitory law, 
by His Majeſty's Procurator or Advocate general, for and in behalf of the Crown; 
and that which is upon the caſe by the ſame Officers with the civil party com- 
plaining of the injury adjoined, and wy with us is Wr an n . 


In the firſt of theſe two caſes the uit is aha by a written fe 
iſſued by the Crown officer who proſecutes, and ſerved upon the perſon by the 
PrEvdt a miniſterial officer ſworn to the faithful performance of this ſervice; and 
the action contains the complaint of the fact pretended to have been done in 
oppoſition to the law, and concludes with a demand on the part of the pro- 
ſecutor, to have the fine adjaged which the law. has impoſed for the infraction ; 
if the defendant makes a default and does not appear to this firſt ſummons his 
default is recorded : and a ſecond ſummons iſſues againſt him for ſome future 
day, when if he does not appear, the firſt is then adjuged and he is condemned 
in the fine demanded and shewn to be by law ordained; if he appears and pleads 
or denies the fact, the proſecutor is allowed to prove, and in conſequence the 
cauſe ſtands over to another day, when he produces his witneſſes, and after their 
examination the defendant is either caſt in the action or liberated from it, wy 
cording as the proſecutor has made proof, or failed therein. 


In the ſecond that is in actions upon the caſe, otherwiſe adjunct cauſes, tie 
proſecution is laid by the Crown officer in conjunction with the party complai- 
ning, and this alſo commences by a written ſummons in moſt caſes, wlüch is 
likewiſe ſerved on the defendant by the Prevot, and recites the particular wrong 
or injury complained of, and concludes by calling upon the defendant to ſuffer 
penalty or fine and to make ſuch reparation and pay ſuch damages to the party | 

2 as the nature of the caſe shall be found by juſtice to * 
en 


(24) 
afendant appetrs not to this ſummons his default is recorded, and "he is ſer⸗ 
ved with a ſecond to appear on ſome future day which is aſſigned to him, not 
by the Prevöt as in the preceding caſe, but by the Viſcount or one of the De- 
nunbiatots, on pain of attachment againſt his petſon in caſe of non-appearance z 
if he does not obey this ſecond ſummons, attachment iſſues againſt him by a 
rule of Court, and he is amerced in 60 ſols to the King for his contumacy, 


and is now Fable to be attached in his perſon and brought before the Court, 
to atifwer to the action and receive ſuch judgment as may be found to apper- 


tain; When the defendant anſwers and pkads, if he confeſſes the fact, the Court 
pronounces judgment as in their difcretion ſeems juſt; if he denies the fact, a 
rule is made authorizing witneſſes to be called before the Court on ſome fu- 
ture'day; in caſe the action is laid for words ſpoken in preſence of the plain- 
tif, againſt his charafter or honeſty, or for corporal injury ſuch as aſſault or 
battery, both plaintif & defendant are allowed by this rule to produce witneſſes, 
the plaintif in order to prove his complaint, and the defendant, in order to shew 
that provocation was given him, which tends to extenuate or goes to excuſe the 
fat complained of; but if the wrong has been done the plaintif in his abſence , 
either by defamatory words, libel or by treſpaſs, as in ſuch a caſe no provoca- 
tion can be pretended to have been by him offered, he only is allowed to bring 
witheſſes, and the defendant is obliged to deny fimply and abſolutely, or other- 
wiſe to confeſs the fact · After the witneſſes are heard and examined by the Court, 
m which both parties are permitted to put queſtions to them, and after the 
deſendant has been heard in all that his counſel has to ſay, and the Crown 
officer in what he thinks proper to repreſent upon the caſe, and the evidence 
addueed, the Court pronounces ſentence as before obſerved. In theſe proſecu- 
tions when the wrong is proved the defendant is fined to the King for his un- 
lawful attempt or breach of the peace, and damages are allowed to the party 

Injuted, if the caſe appears of a nature to require it: but if the defendant is 
ucquitted, and it appears to the Court that the action was vexatious on the 
patt of the plaintif, ot deſtitute of reaſonable cauſe, the plaintif is caſt in a fine 
of ten livres to the King, and the defendant is allowed an equal ſum from him 


by way of amends, for his unjuſt moleſtation. (d) 


— — — 
— 
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<< Collection of laws approved 28. march 1771. 

» Conſiders que Pamende d'ajonction frivdle teſt que de cing ſols, & par endes n'eſt 
v pas ſoffiſante pour prevenir une infinite de pourſuites vaines & ridicules;z a Vavenir cette 
S amende ſera de dix livres envers le Roi & de pateille ſomme a la uy n dans 
W cope Tlie imegetn ns DaErgt's - 4 

Theſe 


(25) 

' Theſe actions upon the caſe, known in the iſland under the diſtinction of ads 
junct cauſes, cannot be proſecuted either by the Crown officer without the civil 
party, or by the civil party without the Crown officer as many rules of Court 
evince; which ſeems to be founded on the Cuſtom of Normandy laid down by 
Rouille, which in theſe kind of actions ſubjects the delinquent to a fine to the 
Crown and therefore makes the intervention of the Crown officers or one 6f them 
neceſſary, viz in chapr. 86. on actions ariſing from injurious words letter B. 
« And therefore it muſt be taken that if complaint is made of wrong and the 
>» party accuſed confeſſes it, or is convicted thereof, juſtice ought ro oblige him 
„ to make amends by his chattels; and ought he alſo to make amends to the 
» party which he has wronged. » And letter C. In, ſimple actions of words 
> if the perſon who uttered the ſame is thereof convicted, he ought therefore 
„to make amends to juſtice, and to him he has wronged. » » (ec) And it would 
be equally improper that an action ariſing from a private wrong should be pro- 
ſecuted except the complaint was laid and joined in on the part of the party 
injured. We find by ſeveral orders from the Council board, that on thoſe oc- 
caſions that the reſpective rights and functions of the King's Procurator aud Ad- 
vocate general have come under examination, the adjunct cauſes bevy been 4h 
cognized as appertaining to their office. O i * 11.755 0% 2-gt 


In not recurring in theſe caſes of adjubRion, 0 or thoks founded: upon 1 
ſtatutes and regulations, to an Enditement and an Enquete, the Court proceeds 
as we humbly conceive according to the Cuſtom of Normandy as explained by 
Rouillé in chapt. the 4th. already quoted letter G, and by. Terrien book 12. 
chapt. 31 of forfeitures, by both of which it appears that in ſome caſes the Court 
is to proceed to ſentence without adhering to. the form of right: and the ſame 
Rouille in his annotations upon chapt. 86. laſt quoted letter D, obſerves, « that 
„all actions of injury by words are, ſimple actions which are determined by ſim- 
» "OR laws, qu n chat of theſe actions ſome are for wrongs by words 


_ 
, „ 
3 1 4 ht | © 2 


— 


(% Rouilie ch. 86. De "quoralla. 5 qui naiſt de meſdict lett. B- 

» Et pour ce doibt len ſauoir que ſe plaincte eſt faicte de laidenge, & cil qui en . 
_ » relle, le congnoiſt, ou il en eſt attaint la juſtice luy doibr faire greſuement amender par 
» le chaſtel: & ſe doibt faire amende a celui qui a laidenge; » lett. C. 

v En fimple laidenge, fe cil _ la dict en eſt attaint il le doibr amender a la juſtice K* 2 
» celuy qui laidengea. » | * 


2 


Y 1749 novr. 23d. Order in council between Proc? & Advocate, 
1751 oa, 31ſt. item. 1771 march 28. it. 1753 auguſt 10. Another by which an are 
was refuſed to Nic, Anthoine who had carried up a doleance in an adjunct can. 


** G "a 


| (26) 
» and others by deed; by which diſtinQion it appears that all actions for injury 
„ by words are ſimple actions, becauſe they are determined by ſimple law. » 
(s) And again in chapt. 87 of actions poſſeſſory he gives the text letter E as 
follows, = ſimple action is called poſſeſſory which is determined by ſimple law; 
action appariſſant is that which is determined by law of recognoiſſant or by 
» Battle or by the Inqueſt (Enquete) of the country which is called Recognoiſ- 
» ſant. » And in his annotations hereupon he ſays, « and that action is ſim- 
» ple which is determined by ſimple law, as may be by poſitive or affirmative 
» proof or by trial of right, and not by Inqueſt (Enqueſte detabliſſement) which 
» is called recognoiſſant. » () And again chapt. 69 of jurors in the text let- 
ter E. « Of the wrong done to thoſe who are living, Trial by Inqueſt is not 
to be except by the conſent of both parties. Annotations hereupon shew 
« Becauſe in all ſuits between parties, one cannot have recourſe to the Enqueſte 
or other appointment but by their conſent. » (i) And Terrien B. 12, ch. 27. 
(ſtyle) ſays « that matters of injury by words which are not criminal ought to 
be purſued according to the declarations upon matters concerning chartels. » 
And in his annotations thereon he adds « in which cafe nevertheleſs the judge 
=» ought not to appoint the parties to proceed by writing, but after hearing 
» them, is to appoint them to produce their witneſſes, or to do them juſtice | 
» preſently, if the matter be ſo diſpoſed. And in criminal wrongs one is to pro- 
» ceed extraordinarily when the wrong is not confeſſed, as in other crimes, » (9) 


— — 


an 


; (8) Rouillé ch. 86. Annor. lett. D. | | 
» Or dirons de ſimple querelle perſonnel que Ven appelle ſimple pour ce quelle doibt eſtre 


» determinte par ſimple loy : & puis met que les vnes de ces querelles ſont de faict & les 
» aultres de dict: par laquelle diviſion il appert que toutes actions de injures de dict ſont 


» ſimples querelles, car elles ſe determinent par ſimple loy. v 

c Rovills ch. 87. lett. E. | 

„ Len appelle ſimple querelle de poſſeſſion, qui” eſt terminee par ſimple loy, Querelle appa⸗ 
'» tiſſant eſt celle qui eſt terminee par loy de recognoiffant, ou par bataille ou par lenqueſts 
» du pays, qui len appelle recognoiſſant. » Annot. « Er eſt la querelle ſimple qui eſt deter- 
„ mine par ſimple loy : fi comme par preuue de certain ou par enqueſte de droi& : & non 


>» pas par enqueſte detabliſſement qui eſt appellee recognoiſſant. v 


(3) Rouillé ch. 69 de Jureurs lett. E. f ; 

» Du meffai& qui a eſte fait 2 ceulx qui viuent, enqueſte n'en peut eſtre faidte, fors par 
» le conſentement d'une partie & d'aultre. » Annot, « Car en tous proces qui ſont entre 
» parties on ne ſen peut deſcendre en enqueſte ou aultre appointment ſinon de accord des 


» parties. v 


c Terrien liv. 12, ch. 27. Style. 
» Matieres d'injures de dict qui ne ſont criminelles, ſe mainent ſelon les traditions a 


(27) 
By all theſe authorities it appears that the redreſs of thoſe wrongs which in 
themſelves are not ily criminal, that is which do not incur a capital or cor- 
poral punishment, is proſecuted by ſimple action, that is by a more ſummary 
mode of proceeding : and agreable with this ſenſe of the law, the Court has 
always proceeded in theſe laſt mentioned actions without the _—_— of an 
Enditement or an Enquete. | 


There is beſides the foregoing another mode practiſed of laying a proſecution 
upon a caſe for wrong proceeding from words or deeds, which is, for the com- 
plainant to offer to the Court a complaint in writing, ſtating the fact and in- 
jury offered or ſuffered by him, and praying therein for the adjunction of the 
King's Procurator general to be allowed, and for the offender to be brought be- 
fore the Court in a ſummary way to anſwer the matter alledged againſt him : 
upon this complaint, if it is of a ſerious kind, as of a violent treſpaſs, battery 
or aſſault carrying a manifeſt breach of the peace, the Crown officer is upon the 
preſentation allowed to become a party in the cauſe in behalf of the Crown, 
and a rule is made charging the proper officer to notify the complaint to tho 
party againſt whom it is, and to. enjoin him to appear peremptorily before the 
Court to anſwer thereto, on the day aſſigned upon ſuch pain or penalty as may 
be found to appertain : and ſometimes the Court ſuſpends allowing the Crown 
officer to become a party, till the defendant appears to anſwer the complains 3 
when the adjunction is of courſe allowed, if the Crown officer ſeconds the de- 
mand of the complainant to that end; if the party complained of, fails to obey 
this ſummons, attachment iſſues againſt him and he is ſeized in his perſon and 
preſented : if he appears to anſwer to the complaint, the ſame inquiry into the 
Kats is opened, which has before been ſtated on the firſt method of laying and 
proſecuting actions upon the caſe by ſummons : and: according to the probable 
cauſe of fear for the ſecurity of the plaintif which. the nature of the violence 
complained of may imply, the defendant is, or is not bound by injunction from 
the judge to demean himſelf peaceably towards him pending the ſuit, And 
this trial is carried on to judgment, in the ſame manner as the preceding, that 
is without Enditement and Enquete; except the fact complained of should tend 
to a corporal punishment. | 
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» tières mobiliaires. » Annot. lett. C. 4 Eſquelles toutes fois le juge ne doit appointer les 
v parties a eſerire, mais après icelles ouyes les doit appointer a faire venir leurs tesmoins: 
v ou leur faire droict ſur le champ, fi le cas y eſt diſpoſe. Et en ledenge criminelle en doit 
» proceder extraordinairement, quand elle eſt denise, ainſi qu en autres crimes.» 
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3 * Me of theſe nn upon prohibitory laws and adjunct caſes, ap- 
peals are not allowed from the Court's ſentence, the queſtions in theſe kind of 
caſes being leſs ſuſceptible of error in the Magiſtrates may be ſaid to be one rea- 
ſon, and no doubt it will ſeem expedient that it should be fo, conſidering fur- 
ther that theſe appeals would greatly tend to the vexation of the Crown officers 
who aRing officially therein could not be brought to anſwer an appeal without 
ſuch charge and trouble as muſt deter them from that vigilance ſo intereſting to 
the public weal. The denial of appeals in theſe caſes is founded among other 
grants upon the charter of Queen Elizabeth of the 27th. june in the 4th. year 
of her reign where the Bailly and Jurats are declared to have a right of deci- 
ding finally in mixt as well as in criminal and capital caſes, « abſque provoca- 
tione ſeu appellatione quacumgue : „ upon the regulations of the Royal Com- 
miſſioners under the ſame reign of 3d. april 1591. Article ad. and ſeems fur- 
ther corroborared by the ſeveral orders of the | and Council cited in the 
margin, iſſued upon doleances, carried up to the Council againſt the Court for 
refuſing appeals in caſes of that ſort; (1) however we can have no doubt that, 
where the caſe in an adjun& cauſe appeared very ſpecial, and the Court judged 
it expedient to award againſt a defendant conſiderable damages to the civil party 
adjoined, the Court would in ſuch a caſe grant an appeal to His Majeſty in 
Council, through a deſire of ſubmitting the juſtice of ſuch damages to the wiſ- 
dom of His Majeſty. and his Council: appeal would alſo be allowed i in an ad- 


jun® cauſe afteRing- real property. 


We are now to ſtate to Vour Lordships the mode of N _ of going 
to ttial i in civil cauſes! x and firſt in treating of actions real or reſpecting 
real property; when the Gules of action ariſes upon a right which devolves from 
an anceſtor, as as may be ih a caſe for dividing or sharing inherirances between 
coheirs; 5. or when the queſtion is touching — validity of a contract or deed of 
Conveyance of lands or other real eſtate; or when it is a claim of pre- emp- 
tion of an ellateß UNS by one of _ e of the claimant ; ; orif 1 action 
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— Dude 15 Tam 
(1) Regul, of Royal Commiſe 3d. 1 | 1591. Art: ad. 
» Item leſdits Jurers par ſemblable laps de temps hors de memoire Sbomweér ont eu & doj- 


ent avoir la deffinitive determination en la ſeconde & derniere inſtance de toutes ma- 
» tieres quelconques qui concernent les cauſes criminelles delicts ou meportemens. 

* 1753 auguſt 10. Order in Council diſmiſſing the doleance of Nich*. Anthoine againſt a ſen» 
tence of the Court in an adjun&'caufe by which he had been fined in 100 livres to the Crown 
& a like ſum in damages to the party injured ;-and from which he had been denied an appeal. 
1761 january agth. Order in Council, diſmiſſing the doleance of Che. De Carterer againſt a 


fEfirence of the Court by which he had been fined I. 50 ſterling, & conficming that ſentence. ' 
* 
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caſe where a woman claims reſtitution of her lands incumbered by her husband 
during her coverture; as all theſe matters and the queſtions which ariſe about 
them relate to inheritances, the proceedings are laid at the court of heritage and 
are commenced by a written ſummons ſerved at the inſtance or ſuit of the de- 
mandant upon the defendant by the aforeſaid officer called a prevot 3 and this 
ſummons muſt be ſerved. fifteen days before the day on which the Court is ap- 
pointed to be held, as it is provided in the cuſtom laid down by Rouills chapt. 
61. upon the ſubject of ſummons, letter B. It muſt be noted, that according 
to the diverſity of cauſes, the ſummons are different; for if any one is ſummoned 
>» to anſwer for inhericance, the ſummons ought to allow at leaſt a term of fifteen 
„days. » (1) And this is equally conformable to an order in council of the 1 th. 
may 1671, which is en in the collection of laws confirmed by his . in 
council in 17711. | | 


r dn 
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In the firſt of theſe actions, that for the diviſion of r the 
defendant is bound to appear to the firſt ſummons from his co- partners claiming 
their share, otherwiſe upon his default a portion or alimony is allowed them with 
condition that upon a final defalcation or diviſion the parties are to account to- 
gether for whatever the ſame may exceed or fall short of their legal right, (m) 
If the defendant appears to the ſummons the Greffier or clerk of the Court is by 
the Rule made to that effect, named as Arbitrator, and three ſworn appraiſers are 
at the ſame time appointed by the Court to appraiſe the lands; (m) and the parties 
are directod to proceed to meaſure the lands to be divided, by a fworn ſurveyor 
and to. have them appraiſed by theſe appraiſers, and then to have the diviſion 
| ſettled by the arbitrator, who reports thereupon his proceedings to the Court for 
the ſame to be confirmed there, to make them binding upon the parties; or in 
caſe the parties have differed, for their differences to be determined upon. If in 
theſe proceedings any of the parties blame admeaſurement of the lands another 
fworn e is W to the ſirſt, and together cher * the mA at * 
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* Rouill ch. 61. de ſemonces lett. B. 

» Len doibt ſauoir que ſelon la diverſit6 des cauſes, ſont les ſemonces dert, car ſe aul 
v cun eſt ſemond a bas prom de heritage, la ſemonce doibt auoir au moins VN jours de 
» terme. '» 

( Colleftion of laws confirmed in 1771, by Order in Council, 

| (nm) _When-theſe are lands ſituate in more than one parish three appraiſers are appointed 
in each of them reſpectiyely. | ; 
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dias of ths party requiring it; if the blame falls upon the valuation of the 
lands by the appraiſers, their original number of three is increaſed to fix by ad- 
ding three more to the former, and their deciſion is final: this re- examination 
is alſo allowed at the charge of the party who demands it. This mode which is 
a deviation from that anciently kept, is eſtablished by the collection of laws al- 
ready mentioned, and is much more expeditious than the former method, by 
which every male partner named himſelf his appraiſer, and the females together 
one; by wkich means in ſome caſes the number was conſiderable, and being thus 
fixed upon by the parties themſelves, they were more apr to be biaſſed; and 
joining to that conſideration that they did not act upon oath, much favor and 
partiality was apt to be shewn in the buſineſs; when the return of theſe ficſt 
happened to be disapproved their number was doubled by the ſame mode of 
election from the parties, and if theſe: did not again ſatisfy the number was pro- 
greſſively increaſed till it came to 12, and from this laſt it was carried to an 
Enqueſte of 24, the laſt reſort, and theſe proceeded upon oath, which circuirous 


| _ proved very dilatory and hurtful to all the parties concerned; to thoſe clai- 


ming their right, in that they were deprived for many years of the means of 
ſubſiſting, and to the eldeſt partner, (who always continued poſſeſſed of the 
whole pending the ſuit): by the inconvenience it brought upon him to refund 
to the others what he had enjoyed: of their share. When the younger partners 
do not ſue for their share, the eldeſt may call npon them to accept it, which 
may ſometimes become intereſting to him, in order to prevent the confuſion, 
which the falling in of a ſecond ſucceſſion might throw the whole into; where= 
by the eldeſt would often- times be deprived of thoſe ptiviledges of eldership he 
is intitled to; when two ſucceſſions or inheritances are shared diſtinctly: in this 
caſe that the ſuit is brought on the part of the eldeſt the ſame mode of pro- 
ceeding is obſerved as when the action is laid on the part of the younger. When 
the patties ate at variance before the arbitrator authoriſed to proceed in the di- 
viſion of the eſtate to be shared, either teſpecting the priviledges claimed by 
the eldeſt or on any ogher point of right between the partners, he reports the 
difference and remands. the parties before the Court, where they are heard. upon 
the point thus at iſſue, by their advocates; and the matter in controverſy is 
determined; if the Court is at that time, compoſed or conſiſts of leſs. than five 
Jurats beſides the chief Magiſtrate, an appeal lies from that determination to a 
quorum which muſt conſiſt of at leaſt ſeven, agreable with the befote mentioned 
Order in Council. () And from this laſt number an appeal lies to His Majeſty 
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(37) 
in Council where the object in diſpute is of the value of five livres ( about fr 
Shillings) per annum, (o) or more. If either of the parties make default be- 
fore the Court on the day that the arbitrator's report comes under examina- 
tion, the plea of the defaulter is rejected and declared frivolous, and the party - 
caſt in coſts, and the arbitrator is by the rule thereon made authoriſed to pto- 
ceed accordingly; and in caſe of * delay, to allow the nay ge 
or 1 | 


When the action is celpetiing the validity of a contmlly ah of a deed ee 
veyance of lands or other  hereditaments, which happens to be diſputed by ſome 
of the kindred of the feoffor, under a plea that though the deeds /expteſs à 
ſimple feoffment, or a bare exchange of ſome inheritance for another, yet ſome 
condition in the covenant is not expreſſed but concealed, which would have 
given an opening to a right of pre- emption in favor of the kindred of the'alie- 
nator, which preference the Cuſtom of Normandy has decreed, as laid doi by 
Rouille in chapt. 22, in theſe words, « of purchaſes it muſt be noted! that if 
„L. purchaſes of P. an inheritance and any of the kindred of the vender claims 
„the bargain by reaſon of kindred, and the purchaſer denies the purchaſe, and 
„ is therefore attaint, the money shall remain unto the prince, and the Azimant 
„ $hall have the bargain. » And again chap. 116 letter B. Each of the Ritt 

» dred of the vender to whom the land which is ſold could have fallen by ins 
» hericance may redeem it for the price, but it appertains to the next of kin, „ 
(p) This action is proceeded upon by a written ſummons ſerved- upon the de- 
fendant in the fame manner and form explained in the preceeding eaſe but ih 
this laſt inſtance the defendant has the liberty of taking à default to the Htſt uc. 
tion, which is recorded when the action paſſes in Court; and the defendant mult 
be again ſummoned, though not before the term then enſving, to appear and 
anſwer to the aQion, when he muſt appear and plead-to the claim, or it is al- 

| lowed againſt him: if he anſwers he is bound either to deny, or to acknowledge 
tze fraud or * of che contract; when be contents the 2 of 
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" (p) Rovills ch. 22. De Gaiges & Achapts nyez, _ 
v Des achapts doibt len ſcauoir que ſe L. achare de P. ung "heticaige, & aulcun e 
v au vendeur requiert a auoir le marche par raiſon de lignage, ſe Jachepteur nye —_ & il 
en eſt attaint, les deniers remaindront au are, & le en ats. » " 


„Ch. r16., de querelle de fief vendu,lerr; B 5 Dns i enen 


» Chafrun du lignage au vendeur, a qui — qui eſt ds e 
dels peut cetraice par le prix; mais il * au plus prochain, 4 


4 


— — 


(32) 
ade pleintif this laſt is allowed to prove, and to that end to bring witneſſes bea 
| fore-the Court on a future day, it being contrary to rhe Cuſtom of Normandy, 
and the practice of the Court to hear witneſſes in any action, before a rule has 
been made authoriſing the parties to call upon them to appear, as appears by 
Rouills chapt. 62, of witneſſes, letter E. Every thing which is propoſed in 
» Court without evidence, is held for naught; but no evidence is to be produ- 
„ ced before the day be aſſigned. » Q After hearing evidences, and the parties 
by their advocates upon the matter in controverſy and at iſſue, the Court deter- 
mines, as in its judgment it may appertain; in caſes that judgment is pronoun- 
ced by fewer than five Jurats upon the bench, appeal lies to a quorum; and if 
the object in diſpute is of the value of five livres per annum, appeal lies from 
ſuch quorum to His Majeſty in Council, in which caſes the depoſitions of the 
witneſſes are in the firſt inſtance reduced into writing on the ſuggeſtion of either 
party, that the appeals may be determined, upon invariable evidence. By the 
Cuſtoms of Normandy this caſe was reputed a mixt caſe, and as ſuch was for- 
-merly, proſecuted in adjunRion with the King's Procurator or Advocate, and when 
the fraud alleged or concealment of the true conſideration, was proved, the pur- 
chaſe. money was forfeited to the prince, as Rouille has defined it in the chapt. 
22 above quoted in theſe words; « Thoſe who deny the purchaſes or pledge 
or gage, ought to loſe what they have received for the ſame. » And again 
in: the ſame chapter. « If the purchaſer denies the purchaſe and it is proved 
* againſ} him, the money shall remain to the Prince and the claimant shall have 
— the bargain.» (7) But this is long ſince diſuſed and given up, the proſecu- 
tion being merely a civil action, the effect of which is no other than to allow 
= demandant a right of preference or pre-emption, reimburſing the defendant 


4 the equldecayion which is proyed to haye been by him truely paid. 


Is other aQions by right of pre-emption where the purchaſe is undiſguiſed and 
appears upon the face. of the deeds paſſed, a ſummons briefly containing the cauſe 
and ſubſtance of the action, is ſerved as in the foregoing caſe, and here the de- 


— 
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() Rouillé De teſmoings ch. 62. lett. E. 
v Toute choſe qui eſt propoſte en Court fans teſmoing, eſt jugee pour uaine; mais 1 ne 
* conuient aulcun Fats deuant * le jour ſoit aſſis. » 


1: Rovills. ch, — 40 | 1 
| » Ceulx qui nyent hiv gaiges & les achapts doiuent- perdre-ce quilz en ont recye; -» Again; 
v Se lachapteur nye lachapt & il en « attaint ou deniets —— au d Prince, & le cla« 
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(33) 
Fendant or purchaſer is bound to appear thereto. without delay or default, others 
wiſe the plaintif may be put into poſſeſſion and ſeized. of the eſlate alienated; 
upon the appearance of the defendant the parties are appointed before the Viſe 
count where the claimant muſt reimburſe the purchaſer the ſum he had disburſed 
for the ſame with his reaſonable coſts, he verifying on oath if required the ſum 
disburſed; upon which the Viſcount- puts the demandant in poſſeſſion and gives 
a return in writing certifying the ſame which is after entered in the public re- 
giſter. If the claimant after obtaining this appointment does not come before 
the Viſcount and repay the purchaſer his money, this laſt rakes a return thereof 
from the Viſcount, which he likewiſe brings to the regiſtrer to be by him regiſ- 
tered; and thereby not only the ſaid claimant but all others of the kindred of 
the alienator are for ever barred. Sometimes the purchaſer contends the claimant's 
title or right of action, as not being of the kindred of the ſeller : at other times 
ſeveral perſons claim together a right of pre-emption to the ſame purchaſe, and 
happen to be at variance about each other's right of being preferred as neareſt 
of kindred, in which caſes, the parties in the cauſe are appointed to prove be- 
fore the Viſcount the kindred they claim by, that the preference may be adju- 
ged or denied as it may appertain; this proceeding is termed trier le lignage, 
and is done by exhibiting to the Viſcount ſuch certificates from the church re- 
giſtry, and ſuch other family and authentic deeds as can evince and ſubſtantiate 
the claim: when the parties proceeding in this way are not ſatisfied as to the 
proof adduced, a ſtate is reported thereof by the Viſcount to the Court for its 
determination; but ſew inſtances are to be found of the parties not acquieſcing 
to this proof, or of a claimant, who ad not ſucceed nn perſevering in bis 
ſuit. 


In actions for the fixing boundaries to determine the limits of lands, that are 
contiguous, ſummons is ſerved as in the foregoing caſes, by which the contiguity 
of the lands is expreſſed as the cauſes for which the limitation is required, upon which 
a rule is obtained, whether the defendant appears or not, authoriſing the Viſcount 
to fix the boundaries, and in virtue thereof this Officer goes to the place at the 
ſuit of the demandant attended by a ſworn ſurveyor named arpenteur and ſum- 
mons to be there ſix lawful men called experts, that is men of skill, and by the 
cuſtom of Normandy ſtiled voyeurs, and there in preſence of both parties theſe 
men are ſworn to do them juſtice in this proceeding: in moſt of theſe caſes as 
the right of the parties as to their property is not doubtful, and the action tends 
to prevent any controverſy or miſunderſtanding arifing for want of ſettled bounds; 
the ſame are fixed without diſpute, and the Officer returns how the ſame has been 


dane, ſpecifying and deſcribing how they . be⸗ 
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(34) 
tween them; ſo as to produce the deſired eſſect: but when the parties: have any 
contention upon the extent of their reſpective property and right, the Officer in 
that caſe aſter ſwearing the experts to proceed in the buſineſs with impartiality; 
and hearing the claims and pretentions of both parties, certifies them by his re- 
turn to the Court, upon which the parties appearing before the Court are there 
heard, and rule is made appointing what is termed a vue de Juſtice, a view of 
Juſtice; in conſequence whereof the Court, that is the chief Magiſtrate with three 


Jurats at leaſt, and the other neceſſary Officers for the Court to proceed judici- 
ally, go down to the place of contention, where twelve Jurors are ſummoned, ſix 


being added to the firſt number abovementioned, and there after hearing the par- 


ties and the written evidences and documents they have to offer, make their te- 
port to the Court, who decides according to the majority of their opinion. This 
proceeding and determination comes again before the Court in its public ſeat of 
Juſtice, in otder to be entered and there recordered; on which occaſion either 
party may appeal to a quorum of the Magiltrates ſuled grande vue, where 24 

Jucors are to paſs in the ſame way that the other did before; and this is final 
except where the object of contention admits of an appeal to His Majeſty in 
Council, which in ſuch caſe is granted when theſe laſt proceedings are offered before 


the Court to be entered. 


| In cauſes for reſtitution of a woman's lands or real eſtate incumbered by the 
husband during the coverture, the ſame proceedings are followed as obſerved in 
the preceeding caſes of ſuits about the validity of contracts or for reſcinding 
deeds; and one default is allowed; however there is a difference between the pro- 
ceeding caſes and proceedings thereupon, and this, that in this laſt the incumbrances of 
the widow's eſtate appearing upon the face ofthe deeds concerning ſuch tranſactions, 
witneſſes to prove the fame ſeldom if ever become neceſlary; and therefore the proceed- 
ings are in that reſpe& much ſimplified and abridged, and the Court is, upon 
the appearance of the defendant, and the production of theſe evidences, enabled 
to determine the matter of right preſently. In theſe actions for reſticution, whether 
in the laſt mentioned caſe, or where it is demanded of lands or hereditaments 
alienated or contraſted by a guardian during the pupilage or non- age of the 
proſecutor, the above proceedings obtain; in all which caſes when the reſtitution 
is adjuged, the Viſcount is by the decree impowered to call experts men of skill 
to value the dilapidations or waſte on one part, or the neceſſary reparations on 
the othet; to the end the parties should account accordingly; theſe experts are 
to be ſix in number, and their return in what reſpects the _—_—_— which is upon 
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| Heirs in one line to the heirs in another line ↄf the deceaſed, the proceedings ate 
nearly alike with the foregoing; and in this the Court appoints the parties before 
the Greffier as arbitrator there to aſcertain the alienations or other tranſactions 
which are pretended to be ſubje& to be replaced, and to ſettle the reſtitution 
demanded. If the patties diſagree upon any point the ſubje&is ſtared by the e 
and referred to the Court to be decided. | 


The foregoing actions are laid and W in the Court of hd, or for 
inheritance, and the ſuit mult be inſtituted within a year and a day ſince the right of | 
action deyolved. 


In aQtions of novel deſſeiſſin, ineroachments upon the lands or propeity of 
another, treſpaſs or in other differences of ſuch tendency, which vary according 
to the variety of cauſes which bring controverſy about real property; the ſuits are 
commenced by means of a writ called bref de Juſtice which is iſſiued by the Chief 
Magiſtrate, and recites the particular fact or wrong attempted apainſt or done 
to the complainant; this is directed to the Viſcount or Denunciators, with a 
charge to ſignify to the party complained of, to quit the poſſeſſion he has in- 
vaded, or to diſcontinue the attempt diſputed, and to make amends for the ſame 
upon pain of ſuch fine as is laid in the writ againſt his diſobedience, | and of : 
anſwering for ſuch loſs, prejudice and damages' as may be found to appertain 2 
this proceeding ſeems conſonant with the Cuſtom given in Rouille chap. 93, 
letter A. « Be it known that brief of novel Deſſeiſſin is eſtabliſed by theſe words. 


„Command R. that of right and without delay he does repoſſeſs L. of the land 
» which is ſituate in the parish of Marboeuf, whereof he for diſpoſſeſſed him 


2 wrongfully and without judgment. » (s) The officer thus  impowered ſerves 
this writ upon the party and leaves him' a copy of the fame if he requires it, 
paying to the officer for it, half the fee he is intitled to receive for the ſervice 
of the writ, and aſſigns him a day to anſwer thereto before the Court. If the 
defendant does not appear to the ſame, the penalty or fine contained in the wris 
againſt his diſobedience is adjuged and the plaintif obtains his demand and cons 
clufions, according to the purpoſe of the "Writ, which is confirmed againſt the 

defendant by this rule. If the defendant anfwers and pleads, either denying the 
fact complained of, or arguing a right to do "ng is objedted; a rule is thereupon 


* 
„ EINER 


* — 


O) Rouillé de nouvelle deſſaiſine ch. 93. 15. A 

» Len doibt ſcauoir que brief de nouvelle deſſaiſine eſt eſtably p ber ces ersten. c d 
» a R. que a droit & ſans delay il reſaiſiſſe L. d'une terre gui ell aſliſe en la paroifſe de 
E nds ds cath 


made 


8 (36) | 
made, mbodg the Viſcount to go to the place in queſtion; and accof- 
ding | as the nature of the caſe may be, to examine himſelf into the cauſe of 
the diſpute, and report to the Court a ſtate of the difference; or otherwiſe ro 
ſummon there before him des experts men of skill, which are to be fix in num- 
ber and: according to their opinion on oath about the right at iſſue to make 
report thereof to the Court. When the claimant ſues upon this action within 
a year of the deſſeiſſin, it is laid at the Court extraordinary or ſaturday's Court, 
here poſſeſſory matters are treated; but if that eee aſſize N 


the Court ordinary or for inheritance. | 


One or the other of the two modes aforelaid, the one impowering the Viſ- 
unt to act by himſelf in ſtating and reporting the matter to the Court; the 
other to proceed in concurrence with experts, is adopted and ſanctioned by the 
| Court, at the election of the parties on their advocates, who move the manner 
of. proceeding they think beſt adapted to the queſtion; in this reſpect we find in 
*Rouille ch. 93. in his annotations upon the text under letter B. viz, « Although 


dhe view is not always proceeded 1 in at the commencement of the ſuit, in or- 


der to take the thing into the hands of the Prince as is ſaid; but often one 
„waits until the party has asked the view in Court, » (r) And it further ap- 
5 pears that this diſtinction in the proceedings is otherwiſe couhtenanced by the 
"Cuſtom of. Normandy, and that in the firſt caſe it is proceeding in the manner 
deſcribed by the Cuſtom to be by ſimple law otherwiſe called Enqueſte de droit, 
Inquiſition of right or law; which is the obtaining judgment of ſaiges hommes 
or of the judges : in this reſpect Rouille chapt. 92 letter B ſays. « Be it known 
| that of Enqueſtes (Inqueſts) ſome are of eſtablishment, others of right, thoſe 

» are of right which are by the judgment of wiſe men. » Annotations thereon 
after having explained the firſt, he ſays « and the other is when the parties in 
— pleading their matters join iſſue upon the right & conclude in judgment, which 
— after the conſent given thereon by juſtice, is determined by the judge agreable 
to the opinion of the wiſe counſellors and aſſiſtants of the Court, which there- 
wy fore may be called Inqueſt of the wiſe, made by judgment, and by Cuſtom 

lee. ”» 5 In the latter caſe it is proceeding according to the ſame Cuſtom 


A m 7 | 1*— — | _ 
- Rogbills ch. 93. Annot. lett. B. | BS 
„ Combien que on ne face pas tousjours la veue au commencement du proces pour pran- 
v dre la choſe en main du prince ainſi que dict eſt: mais attend len ſouueſtes fois tant que 
* er ait demandé la veue en Court. » 


; ” @ a) Rouillé ch. 92 de Querelles fieffal lett. B. 
Len doibt ſauoir que les unes Enqueſtes ſoar de eſtabliſſement, 88 


by. 


(37) 

by law" uppariſſant that is by that Toqueſt called d etabliſſement othetwife of te- 
connoiſſant, which is the Inqueſt of the country : and thereupon the ſame 
Rouillé in chap. 87. lett. E. „Simple action is of the poſſeſſion which is de- 
>» termined by ſimple law : upon which he ſays, . by this text it may appear 
„ what ſimple action is, and what action appariſſant; that action is ſimple which 
» is determined by ſimple law, ſuch as by poſitive evidence, or by Inqueſt of 
„law, and not by Inqueſt of eſtablisùhmem, which is called recognoiſſant. » ( 
It is evident that in the firſt caſe the way of proceeding by Inqueſt of zight or 
law is more fummary then in the laſt; and this firſt mentioned mode has ob- 
tained in à farther degree ſince the regulation eſtabliching a public regiſter of all 
contracts about real property and inforcing the regiſtry of them, (u a.) by which 
means moſt controverſies about inheritances are become queſtions of law; and ſel- 
dom of poſſeſſion. This being premiſed we are to define the different ways of 
going to theſe trials which both tend to the fame iſſue, a definitive jndgment. 
In the' firſt of them where the Viſcount is impowered to proceed by himſelf he 
appoints going to the place in controverſy where the plaintif ſummons the de- 
fendant to appear; and this officet in the preſence of the parties, and being at- 
tended by a ſworn ſurveyor (arpenteur) examines into the matter, hears what the 
parties chuſe to alledge and conſiders the evidences or documents they think fit 
to produce reſpecting their reſpective claims and right; and ſtating how the mat= 
ter has appeared to him, he reports to the Court; where the parties afterwards = 
appear and are heard in their pretentions, and when they do not ſo far a 
upon this report, as to enable the Court to give judgment between them; à rule 
is made appointing the Court (a quorum) to be held at the place about which 
the difference lays, where the parties shall exhibit their proofs and evidences, by 
which is underſtood as well witneſſes, as written documents, and in conſequence 


mA. — 4. 


— 
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* Celles ſont de droi& qui ſont faictes par jugement de ſaiges hommes: » annot, d Ft lau- 
» tre eſt quand les parties en pledant leurs matieres demeurant en droict & concluſion de ju- 
„ gement lequel apres laccord qui en eſt fai@ par juſtice, eſt juge par le juge en enſuyuant 
» lopinion des ſaiges conſeuls & aſſiſtants de la Cour, qui par ce moyen peut eſtre didte en- 


» queſte de ſaiges, faicte par jugement & par Couſtume gardée. / 


() Rovills ch. 87. lett. kx. QI BYE 25359 

Len appelle ſimple querelle, querelle de poſſeſſion qui eſt determinde par ſimple loy &c, 
Annot. « Par ce texte peut apparoir que ceſt que ſimple querelle & querelle apparifſant : & 

» eſt la querelle ſimple qui eſt determinée par ſimple loy, fi comme par preuue de certain 

» ou par enqueſte de droict; & non pas par enqueſte d'eſtabliſſement qui eſt appellfe reco- 

p gnoiſſant. » | 9 | 


. (wa) Orders of Royal Com“, in 1562, biel 8 W eg 
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the. matter is there 1 the witneſſes, if any ate called, are beard; and 
the, parties by means of their advocates; and the Court decides, admitting then, 
either of the parties to appeal to His Majeſty in — ans 3 goes 
ee, the ſum e ee nn vob Sts 


In hh Lf caſe chick is 3 by inqueſt of eflablichmenr or Mia. 
the Viſcount in conſequence of the power to him committed: by the rule, of Court, 
proceeds with the experts or viewers and reports to the Court their opinion upon 
the controverſy as has been before obſerved in other caſes; when the defendant: is 
called beſore the Court to proceed upon this report, either of the litigants may 
appeal to the view of Juſtice already explained; and from the deciſion in this, an 
appeal lies alſo to the grand view above defined where twenty four Jurors are to 
paſs in the manner ſtated. In theſe trials or views, poſitive evidence or witneſſes 
are not admitted the Jurors being called upon and charged by the oath to them 
adminiſtered not only to depoſe or report to the Court what they in their conſe 
ciences think, but what they in fact know about the right in controverſy ; the 
cuſtom de'Normandy conſiders them both in the light of Jurors and, witneſſes 
or poſitive evidences; and therefore witneſſes of facts are not to be heard diſtinaly 
from the Jurors, any ſuch are to be part of theit number; Rouille hereupon ſtile 
of proceedings where he ſpeaks of witneſſes of fact entered in the Enqueltes, In- 
queſts, ſays, item when the matter is pleaded in the preſence of twelve men 
» of Inqueſt, and that the parties have joined iſſue and ſettled to prove and one 
> of the parties has undertaken to make proof, the one upon whom it reſts to 
= prove, may bring and enter with the number of his Inqueſt, poſitive witneſſes, 
= if the other does not offer ſuch exception as may be ſufficient to reject a wit- 
= neſs, which witneſs not being juſtly excepted againſt, shall remain and be put 
» in the number of the ſaid Inqueſt; but it muſt be obſerved, that ſince, in In- 
„ queſt a witneſs is produced as a poſitive evidence, if he doth not depoſe po- 
» fitively the facts of the party who produces him, and is charged with the proof, 
» or ſome of the facts where they are disjunctive, his evidence is nought, And 
» if there is any witneſs of fact, which as above ſaid is not excepted to, then 
„one is to take from the twelve of the Inqueſt, as many as there are witneſſes 
» ſince the parties have choſen the ſaid law and proof by Inqueſt. » (x) Jn 


= 
— 


Py 
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(A) Rouillé Stile de proceder de Teſmoins de certain mis en enqueſte, 
» Item quant la matiéte eſt plaidee en la preſence de douze hommes denqueſte, & que les 
» parties on conclud & font demeures en preuue & a entrepris a la faire lune des parties. 
» Celui qui a la preuue a faire peult produire & mettre au nombre de ſon Enqueſte des 
1 de certain, ſe la 1 ne les ſaonne de ſaon raiſonnable, & tel quil ſoit ſuffi- 


claim 


(39) 

claims of dower, the claim is laid either by a writ, iſſuing from the Chief 
giſtrate and directed to the Viſcount, commanding the heir at law of the e 
husband to deliver. unto the widow her dower, if she has taken share in her buſs 
band's perſonal. effects, het dower is limited to the real eſtates he poſſeſled ag 
the time of his deceaſe, ſaving notwithſtanding ſuch inheritance as be inherited 
in a collateral line during the marriage, which is free of dower : but if she has 
relinquished her right in the perſonalty, her dower can oaly. be. upon the eſta» 
tes which: the husband poſſeſſed at the time of the marriage or which have deſ- 
cended to him ſince in a ditect line from father ot mother or from grandfa - 
ther &c: ſuch eſtates as he may have come to by purchaſe, being in this laſt 
caſe exempt and not chargeable with dower. This claim of dower may equally 
be laid by a written ſummons containing the demand. In either of theſe modes 
of inſtituting this claim, and whether the defendant appears thereto or not, the 
Gteffier is named by the Court arbitrator between the Parties; before whom the 
heir is after called to proceed to a defalcation thereof, and to deliver, to the 
widow a deſcription of the eſtates ſubject to dower, which the widow is to divide 
unto three shares, two whereof the heit is to chuſe, and the third remains to 
the widow as her dower, when any difference ariſes about chis defalcation, the 
FF ne of the 


mana = debt, if the right ariſes 12 a 3 or * or any other 
covenant committed to writing, and creating a ſpecialty, execution or diſtreſs 
may be made of the obligor's goods for ſatisfaction of the debt, which proceed- 
ings are ſanctioned by an order in Council of the zoth. april 1696, and the 
ſame obtains alſo for arrears. of rent due upon lands or hereditaments; and upon 
this mode of execution or diſtraining, the debtor may oppoſe the ſame, in which 
caſe the Viſcount or Nenounciators the only officers having power to that end, 
are to aſſign the defendant a day to make good ſuch oppoſition beſore the Court, 
who is evicted if he makes default, and the officer then proceeds in the execu- 
tion without allowing of contradiction; but this immediate execution is ſeldom 
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v ſant pour debouter ung teſmoing de certa & lequel teſmoin qui ne ſera ſaone de ſaon 
» taiſonnable demourra & ſera mis au nombre de ladicte Enqueſte, Mais eſt affauoir que puis 
>» quen enqueſte un teſmoing eſt produit comme teſmoing de certain, sil ne depoſe de certain 
» les faidts de celuy qui le produit & a la preuve a faire ou aulcuns diceulx faicts quand les 
» faidts ſont disjunctifs ſon teſmoing ne vault rien, & sil y a aulcun teſmoing de certain qui 
„ comme dict eſt ne ſoit point ſaonne len oſte des douze hommes de lenqueſte autant comme 


» il y a de teſmoings puiſque les parties ont choifi icelle loy & probation par enqueſte. „ 
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praRiſed, ; moſt perfors preferring to begin by calling upon the obligor before 


the Court in order to the obtaining judgment agaiaſt him, and thereby barring 
all oppoſition to the ſubſequent execution of his goods. Sometimes alſo the 
creditor ſummons the 0 obligor to confeſs the debt, which upon his non- appea- 
tarice ſtands as confelſed"and is regiſtered; theſe proceedings are had in the ex- 
traordinaty Courts, the ſaturday Court and the Court of billet where poſſeſſory 
mattets are diſpatched In many caſes of debt where judgment is obtained by 
default, the defendant when diſtrained for the. ſame, has a right to conlign into 
the Hands of the officer the amount of the demand with coſts, in '6rder to be 
heard i in His objections theteto beſore the Court, whereupon the officer :proceeds 
ing in this execution, gives his return of this conſignation which the Grunt de- 
termines ufon _ enn the FRE as in en _ r L:sf od 
4 In eaſes g ws trade & commerce and to b Aiſtinguiched: by & the 
name of admiralty caſes, when the controverſy ariſes upon a contract, as for ſale, 
freight or ſuch like cbvchant, the ſuit commences by a writ which alſo iſſues from 
the Chief Magiſtrate, and contains briefly the matter of the diſpute, and carries an 
injunction to the defendant to comply with the demand under the penalty therein 


_ expreſſed and ſuch damages as may be ſuſtained by his denial ; ()) the ſervice of 


this writ brings the matter to litigation before the Court in the form herein be- 
fore ſtated: if the action is founded upon a contract or covenant executed in wri- 
ting between the parties, the Court Proceeds ſummarily to give judgment thereon 
after hearing the parties by their Advocates : where the difference ariſes from a 


parol agreement, witneſſes are allowed to be called in to ſupport the claim and 
Enable the Court to pronounce according to juſtice in this the ſame form already 
7 obſerved upon other caſes where witneſſes are called, are kept, and the ſame rule 
- obſerved for allowing or refuſing appeals from a firſt: number of Jurats to a quo» 

sum, and from this laſt ro His Majeſty i in Council. Where the cauſes of action is 


for bills of exchange, mariners wages, ſale and livery of goods or matters of a ſimi- 
lar nature the proceedings are not by writ,. but by ſummons upon which one 
default is allowed to the defendant; and theſe admiralty. cauſes have-this priviledge 
that they may be proſecuted as well on the days when the ordinary Courts which 
concern inheritances are held as in the extraordinary or poſſeſſory Courts; ; and 
may alſo be brought on and decided out of term. R 


Actions ches wills and their reli are opened ay a written Long 


| ” ' 
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O Where damages or demurrage a are allowed the Viſcount is to call experts t to aſcertain 
the u, in the form already remarked, | 
upon 


(41) 
upon the executors and ſuch others as have an intereſt in maintaining the will dt 
puted; and herein the defendants are allowed one default: theſe actions tend to 
have the will in queſtion cancelled as being inſufficient in law to convey the effects 
diſpoſed of, or for that the teſtator was not of ſound mind and underſtanding to 
diſpoſe by will; in the firſt caſe the will is judged upon the law and cuſtom of 


the iſland, and where the teſtator appears to have exceeded the bounds which the 
law has aſſigned, the will is reſcinded as to ſuch exceſs and reduced ad legitimum 
modum, and in the ſecond caſe witneſſes are admitted to prove the allegation, and 
ſentence is pronounced accordingly with the ſame * of appealing already 1 
in other caſes. 


There is alſo a mode not yet remarked for proceeding upon any Power a- 
gainſt perſons not inhabitants, ot againſt ſuch inhabitants, as have no freehold, 
which is by writ called proviſoire proviſionary, iſſued by the chief Magiſtrate, au- 
thoriſing the proper Officer of Juſtice, and in his default the conſtable or one 
of the centeniers of a parish, to diſtrain the goods and effe&s of debtors of the 
above mentioned deſcription, and more particularly upon the premiſſes whence 
the debt may be iſſuing; and likewiſe to arreſt them in perſon unleſs they give 
ſecurity to make ſatis faction for their debts bonds or other engagements : this 

| writ ſerves to bring ſuch debtors before the Court to anſwer to the ſuit, and to 
oblige them to give ſecurity to enſure payment of their debts; if thereupon the 
perſon arreſted does not put in bail to anſwer to the judgment, ſuch perſon may 
be put in priſon till preſented to the Court to anſwer the demand, when if caſt 
in ſuch demand, he is committed by the Court unleſs ſecurity is given to ſatisfy. 


There bs further a 3 mode of enforcing the payment of the realy 
mulcts or penalties laid by law upon the officers and men of the militia for de- 
faults or neglects of military duty; likewiſe for defaulters to the public ſervice 
for repairing the public roads; and for raiſing the public rates and aſſeſſments in 

7 the parishes reſpectively: by which mode, the officer impowered to levy ſuch 
fines and penalties and the rates aforeſaid, makes application to the perſon liable 
thereto at his houſe, and upon refuſal proceeds to diſtrain and to the fale of 
ſuch diſtreſs, except the party refuſing payment offers to conſign into the hands 
of this officer the ſum demanded with coſts for the purpoſe of being heard be- 
fore the Court upon the demand, as has been remarked in another place before. 


The antient Court of Catel wherein formerly all pleas touching chattels and 
poſſeſſory queſtions were proſecuted and to which the extraordinary Courts called 
f the ſaturday Court and Court of Billet have been ſubſtituted, now ſerves for the 
L proſecution 


2 


e 


Bility: to ay For theie debes and incumbrances, to give up their Propdey for 
the" benefit of their creditots; and for criminal matters, which cannot always be 
ended in the extraordinary Courts without impeding che 6 grows bulineſs with 
Which 1 8 are e crowded, 


1 


- Witneſſes 3 in \ all ene whecher civil mixt or ee are called upon by means 

of ſummons requiring their appearance to depoſe in the cauſe therein expreſſed, 

and if they make default, they are caſt in the coſt of the other. witneſſes and 

the Viſcount or one of the Denounciators, ſerves them with an injunction to 

appear on a future day on pain of attachment, and if they fail, attachment iſ- 

Jues againſt them upon which they may be ſeized and put in priſon till preſen- 4m) 
ted, and ſtand amerced in ſixty ſols for their contempt or contumacy. 


= In an arbitration, view or ſuch other ſolemn meeting being appointed to be 

Held, and notice given to thoſe who oughr. to be preſent, the perſons through 

whoſe default the ſame fails being kept are liable to defray the charges of ſuch 

appointment. (x) In matters heredital or touching inheritances (which are ame- 

nable in the ordinary Courts) three years interruption of the proceedings operate io. - 
a peremption or abatement of the inſtance and in poſſeſſory or perſonal matters 

vas year's 1 ee has * effect. 


4 SE inqueſt okay us called levee de corps is proceeded in by the Viſ- 
count or Denounciator in his abſence, in the preſence of His Majeſty's Procu- 
vator or of his Advocate general, by virtue of a writ or mandamus from the 
chief * Magiſtrate charging the firſt mentioned officer to call twelve jurors & to inquire 
by their oaths how the perſon came by his death; and in conſequence the ſame 
is proceeded: in, and this jury are then commanded to attend the next inſuing 
e (a) 2 : of 


There is alſo a perambulation or viſitation of the cubic: roads by the Court, 
at which the Conſtable and twelve men of the parish attend and are ſworn to 
conduct the Court through the roads of their parish where they know to be the 
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(4) 
preateſt defects and nuſances; and that they will point out ot — 
and accordingly- in this perambulatory proceeding, they declare whatever they 
conceive to deserve correction and amendment, whether it proceeds from in- 


croachments upon the road, is owing to any obſtruction, or to negle& of duty 
in the officers appointed for repairing the road; and upon their certifying the 
ſame, the Court hearing the Crown officer upon it, lays a fine upon the author 
of the delinquency of 20 ſols where it is a 12 feet road, of 10 ſols in one of 
8 feet, and of 5 ſols in that of 4 feet or bridle road. The Viſcount anciently 
was the perſon who proceeded in this, and not the Court, as Rouillé lays it 
down in chapt. sth. of the office of Viſcount viz. - The office of Viscount 
„ is that he should hold the pleas, and cauſe to be kept in due ſort the ancient 
„ ways the paſſages and the roads; and that he should cauſe the waters to be 
„ returned into their ancient courſes when they have been removed contrary to 
„ right. » (b) But now the Court directs it as above ſaid, which has continued 
ſo for near the two laſt centuries; and here the Viſcount atrends alſo and till 
bears ſome marks of his ancient juriſdiction, carrying a rod of a determined 
length on the pommel of his horſe's ſaddle, which ought to paſs without tou- 
ching che boughs of the bordering trees, otherwiſe the proptietor'ls ſubſeck to 
the aforeſaid fine. | | 


The Viſcount till retains his Juridical right as to the water courſes, proceed- 
ing in a judicial way in the inſpection of them in the parish of St. Helier's where 
the chief town is ſituate and the royal Court holds its fittings ; and alſo in that 
of Grouville where a village ſubſiſts which was the ancient feat of Juſtice; in 
which places the due direction of the waters is intereſting to the inhabitants; and 
herein the Viſcount calls unto him the Conſtable in each reſpective parish and fix 
other Jurors at leaſt according to whoſe opinion he fines the perſons who are 
delinquents either in reſpe& to incroachments, obſtruction or nuſances; and lays 
down rules for correcting and | removing _ being 8 by a Greffier or _ 


| and by a ſworn ſurveyor.” - 


The Viſcount likewiſe holds another Court called Cour des Namps, or Naams for 
the purpoſe of ſelling goods diſtrained ; and herein he is alſo attended by a Greffiet 
or clerk, who regiſters ſuch * in which the owner of the thing diſtrained is 
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(5) Rouillé ch. 5. de Voffice au Viconte. f 

» L'office au Viconte eſt quil tienne les plets & quil face tenir en droit point les ancien- 
v nes uoyes les ſentes & les chemins, & qu'il face revenir les eaux en leut ancien cours qui 
» oat remuces oytre droict. » 


allowed 
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» de l'interdit. » 


(44) 
allowed a certain-ſpace of time to repleyy or redeem his goods, which is longer 
or shorter according as it may be vif namp or mort namp, that is as it conſiſts 
of dead or quick chattels, which are returned to him upon paying the adjudica- 
tion. This mode of proceeding which anciently prevailed ſo far that many rules of 
the royal Court are to be found charging the Viſcount to hold ſales of diſtreſs 
once every fortnight in term- time, is at this day quite neglected; perſons proceed- 
ing now by bringing before the Court ſeizures of goods for debt in order to be 
there confirmed and to obtain ſanction for the ſale of them, in which repleyy or 


redemption is not allowed. 
AIdiots, lunatics perſons non compos mentis and prodigals, are liable to be 


| Interdifted the adminiſtration of their effects, due inquiry made of their ina- 


bility; and are put under the government of a curator or comittee : in this 
the ancient mode of proceeding in the royal Court was conformable to the 
rule laid down by Terrien in chapt. 6, where he ſays upon the ſubjectoſ cura- 
tors of prodigals and fools. « To deprive a man of the adminiſtration and 
> diſpoſal of his effects becauſe of his prodigality, or for defect of underſtanding 
=» it is expedient to obtain a royal Mandate; granted at the ſuit of one or more 
>» of the next relations, having therein the firſt concern and directed to the King's 
Judge of the place where the perſon to be interdicted reſides ; who is to be 
called upon to diſpute the confirmation thereof: and being heard, or adjuged 
» contumacions, inquiry previouſly made of his prodigality or other reaſonable 
» cauſe chiefly by means of his next relations and friends; and the Crown Officer 
„ being heard thereupon, ſentence of interdiction is to paſs, and a curator to be 
» decreed for the property of the perſon interdicted. » Rouillé does not inlarge 
upon this ſubje& ſo much as Tertien, only ſaying upon the ſubje& of thoſe who 
are mad or out of their ſenſes ch. 79 « If any is in ſuch manner furious or mad, 

» that there be cauſe to fear from his madneſs that he diſturbs the country, either 
» by fire or any other way contrary to the public ſafety, he ought to be bound, 


Terrien liv. 2. ch. 6. Des curateurs des prodigues & inſenſez, 

» Pour interdire a un homme Vadminiſtration & diſpoſition de ſes biens 2 cauſe de 
» prodigalite, ou faute de bon ſens, il conuient auoir Lettres Royaux qui ſoyent ob- 

» tenues par un ou pluſieurs des prochains parens ayans en ce le principal intereſt, adreflantes 
» au juge royal du lieu on eſt demourant celuy a qui en veult faire ladite interdiction. Le- 
» quel doit eſtre appellé pour debattre Venterinement deſdites Lettres. Et luy ouy, ou attrait 
» en contumace information faite au prealable de ſa prodigalité ou autre cauſe raiſonnable, & 
» ce principalement par le rapport de ſes prochains parens & amis: & ſur ce ouyes les offi- 
» ciers du roi : doibt eſtre donnee ſentence dinterdiction & eſtre pourueu de curateur aux biens 


and 


(45) 

„and kept by thoſe who have his effects that he does hurt to no one; and if he 
» has nothing the whole neighbourhood is to adviſe and procure the means to. 
» reſtrain his madneſs. » And upon this text letter B, he adds. « By this, text ig 
> appears that if any one is out of his ſenſes in ſuch ſore that there be fear he 
„ may diſturb the country, and do miſchief through his madneſs ; thoſe of the 
» neighbourhood are held to come and declare it to Juſtice that it may provide 
„ therein; and if they do not, and the mad perſon does harm they shall make 
fine for the ſame; when the neighbours shall have intimated it to Juſtice, is 
> ought of office to provide therein. The ancient mode of proceeding in the 
appointing curators: either on account of madneſs or prodigality, was for the 
K ing's Procurator or Advocate in his abſence upon intimation given to him of 
the cauſe requiring ſuch an expedient, to repreſent it to the Court who thereupon 
iſſued an order or rule of Court, authoriſing him to call upon the relations and 
friends of the perſon repreſented to ſtand in need of a curator, to appear before 
the Court in order to be examined upon the ſubject, and to ſummon the party 
in order to be heard, that the Court might be informed ſo as to decide according 
to Juſtice : after hearing the perſons called to give information, and the party 
himſelf if lie choſe to appear and diſpute the propoſed appointment, if the Court 
ound cauſe to decree a curator to be appointed, the ſame was then proceeded 
in by means of thoſe relations and friends who were ſworn to chuſe and ele& 
thereto ſome fit perſon; and the perſon thus elected was ſworn into the due per= 
formance of the charge; and this mode had continued for a conſiderable time 
 fince which it having been conſidered that the proceeding in this ſummary manner 
upon the bare teſtimony of the relations liable in ſome inſtances to be ſwayed by 
views of their own intereſt, might on ſome occaſions be attended with partiality; 
and therefore when intimation is given to the Court (which is not attended to 
or recommended by the Crown Officers unleſs given by the Conſtable of the parish 
officially) a rule is obtained not for the relations of the perſon to be convened, 
but for ſix among the principal inhabitants of the parish where the perſon reſides 
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Rouillé ch. 79. De forcenez lett. B. 
» Se aulcun eſt en telle maniere forcene que len le doye doubter de la forcenerie quil ne 
» trouble le pays ou par feu ou par aulcune choſe qui ſoit contraire au commun ſalut: il 
v doibt eſtre lie & garde par ceulx qui ont ſes choſes quil ne mefface a aulcun, & fil na rien; 
» tout le voiſine doide mettre conſeil & aide du fien a refrener ſa forcenerie. Annot. 
lett. B. « Par ce texte peut apparoir que ſe aulcun eſt forcene en telle maniere que Ven doubte 
» quil ne trouble le pays & qu'il face aulcun mal par ſa forcenerie, ceulx du voiſine ſont 
» tenus le yenir dire à juſtice affin quelle y pouruoye, & ſe il ny viennent, & le forcene 
» fait aulcun mal, ils lamendront, lors quand les voiſins lauront inſiaus a juſtice elle y doibe | 
» pouruoir de ſon office, » 
M chat 


| ('46 ) 
ſbat ate unbiaſſed to be called and heard upon oath in reſpect to ſuch. perſon's 

ſituation and conduct that after hearing them and the perſon in his defenſe, the 
Court may decree whether or no it is neceſſary to appoint the perſon a curator; 
and when ſuch a decree paſſes, then a rule is made to bring the relations and 
friends beſore the Court, to effect the ſame as before mentioned. 


i#Þ We have the honor to ſubſezibe- ourſelves. 


-Jerfey 30th november 1789. . e Lords 
Your Lordships moſt obedient 


and moſt humble ſervants 


Tronas Piron Procurator-general. 
J. T. Dunxrr. Advocate-general. 


 Interchapged the ad. january 27903 
| Tous Pro Procurator- general. 
8. T. 7 Advocate · general. 
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